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ABSTRACT 

The subcommittee met to discuss and hear testimony on 
Title IX of the Education Amendments of 1972, a law designed to 
prohibit sex discrimination in intercollegiate athletics at federally 
funded education programs or activities. Among issues addressed were 
the means by which universities demonstrate that they are in 
compliance with Title IX as well as the achievements and benefits of 
the legislation in the 23 years since it was passed. Witnesses who 
appeared in panels Co testify included House Representatives Hastert 
and Collins and representatives of the Office of Civil Rights at the 
Department ot Education. Also appearing were representatives of 
universities including the president of Brown University, Vartan 
Gregorian, and president of Eastern Illinois University, David L. 
Jorns. They were either troubled by the direction of Title IX 
enforcement or felt that current enforcement allows an appropriate 
level of flexibility in achieving compliance. Representatives of 
several organizations in the athletic community appeared including 
the National Association of Collegiate Women Athletics 
Administrators, the National Wrestling Coaches Association, Women’s 
Sports Foundation, the College Football Association. These offered 
differing opinions on the impact of Title IX on their sports and 
athletes. Extensive additional material that was submitted for the 
record is included. (JB) 
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HEARING ON TITLE EX OF THE EDUCATION 
AMENDMENTS OF 1972 



TUESDAY, MAY 9, 1995 

House of Representati\tes, Subcommittee on Post- 
secondary Education, Training and Life-Long 
Learning of the Committee on Economic and Edu- 
cational Opportu’NITIes, Washington, DC. 

The subcommittee met, pursuant to call, at 9:07 a.m., Rooin 
2175, Rayburn House Office Building, Hon. Howard P. Buck 
McKeon, Chairman, presiding. 

Members present: Representatives McKeon, Gunderson, Good- 
ling, Petri, Funderburk, Souder, Williams, Reed, Roemer, Becerra, 

Woolsey, and Clay. . 

Also present: Representatives Ganske, Barrett (R-ISE), Ewing, 

Graham, and Mink. ^ i 

Staff present: Kathleen M. Gillespie, Workplace Policy Counsel; 
Kent Talbert, Professional Staff Member; Karen A. Wayson, Staff 
Assistant; Marshall Grigsby, Minority Senior Legislative Associate; 
Rick Jerue, Minority Legislative Associate; Broderick Johnson, Mi- 
nority General Counsel; Gail Weiss, Minority Staff Director; and 
Laura Geer, Minority Executive Assistant. 

Chairman McKeon. Good morning. The Subcommittee on Post- 
secondary Education, Training and Life-Long Learning is meeting 
today to consider the issue of Title IX and intercollegiate athl^ics. 
As many of you kno ', Title IX was enacted as part of the Edu- 
cation Amendments of 1972 to prohibit discrimination on the basis 
of sex in federally funded education programs or activities. In the 
area of the intercollegiate athletics. Title IX generally requires that 
colleges and universities provide equal opportunities to both male 
and female student-athletes. 

Like many Members of Congress, I have received a number ot in- 
quiries from my constituents, including athletes, coaches, parents, 
and administrators regarding the means by which universities 
demonstrate that they are in compliance with Title IX. Some are 
concerned about what they perceive to be an overemphasis on a 
“numbers” game, merely counting the number of teams and ath- 
letes on the male and female side of the ledger. Others have de- 
scribed the benefits they have derived throughout their lives from 
the athletic opportunities they see as directly descending from the 
passage of Title IX. These varying perspectives on the role of Title 
IX in ensuring equal opportunity in athletics present a basis for an 
interesting discussion and are the reason for tne hearing today. 

We have several panels of very distinguished witnesses, led off 
by our colleagues. Representatives Hastert and Collins. We will 
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also hear from the Office of Civil Rights at the Department of Edu- 
cation and from representatives of universities who are variously 
troubled by the direction of Title IX enforcement or who feel that 
there is an appropriate amount of flexibility in achieving compli- 
ance with lltle DC. Finally we will hear from several organizations 
in the athletic community who will offer differing opinions as to the 
impact of Title DC on their sports and athletes. 

I believe the hearing will offer a balanced discussion of the many 
issues involved in Title DC and intercollegiate athletics, and I look 
forward to hearing from all of the witnesses. With that, I turn to 
the linking Member, the gentleman from Montana, Mr. Williams, 
for his opening comments. 

Mr. Williams. Thank you. We Americans do not hold that we are 
all born with equal talents. But by constitutional requirement and 
our long tradition, we do hold that all people are bom with the 
equal opportunity to fully develop whatever talents they have. And 
it has been the tradition of this committee, this Congress, and this 
Nation to pass and enforce whatever laws are required to assure 
that equal opportunity to all of our people, regardless of their reli- 
^on, their ethnic background, their color, and more recently, start- 
ing in 1972, regardless of whether they are male or female. And 
so Title IX was enacted those 23 years ago to fulfill that assurance. 

It says, in effect, that any educational institution receiving Fed- 
eral funds must provide an equal opportunity to men as well as 
women, boys as well as girls, to fully pursue a total education expe- 
rience. And because athletics has long been seen in America to be 
an integral part of total school experience. Title DC required that 
both sexes have an equal opportunity to participate in sports and 
receive the significant benefits that sports provide. 

Now, the question is; Has Title IX been successful? Does it work? 
Well, just prior to 1972, 2 percent of our Nation’s college athletes 
were women. Today 35 percent of our Nation’s college athletes are 
women. Before Title IX, fewer than 300,000 high school girls com- 
peted in sports. Today that number is more than 2 mill'.on. 

Title IX works. Title DC provides to my daughters and yours 
what the Constitution' assures them. And by the wav, today many 
more men and boys participate in athletics, organizecl school athlet- 
ics, than participated in 1971, and for each of the last four years, 
men’s participation in college athletics has increased beyond the 
previous year. Last year, more men participated in intercollegiate 
athletics than in any year in the previous decade. 

Is Title DC perfect? Well, almost nothing else is, so probably not. 
Can it be improved? Perhaps. But as we attempt to improve it, let’s 
not be guided by myth or unsubstantiated anecdote. Let’s look at 
the facts, remembering what the Constitution and our tradition de- 
mand and require. 

Let’s keep in mind what Title IX is all about. It is about the 
daughters of this country. So this hearing is important. The action 
this committee takes will be very important. And I would add this: 
It will be important primarily because of the policy implications, 
but I also advise my colleagues on both sides, it will also be impor- 
tant because of the politics. Many of youi voters have daughters. 

Thank you, Mr. Chairman. 

Mr. Clay. Mr. Chairman. 



V 



3 



Chairman McKeon. Yes. 

Mr. Clay. I would like to commend you for holding this hearing 
and, hopefully, tfut of this will come an even greater enforcement 
of Title IX as our Ranking Member just mentioned. It has been a 
very effective program, and I certainly hope we will enforce it even 
more strenuously than prior to today. 

Chairman McKi.:ON. Thank you, Mr. Clay. And if any other 
Members have opeu’ng statements, to put in the record, we will do 
so without any objection. 

[The prepared statement of Mrs. Mink follows:] 
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TITLE IX: GENDER EQUITY IN ATHLETICS 
SUBCOMMITTEE ON POSTSECONOARY EDUCATION. TRAINING. 



Mr Chair. 1 appreciate the opportunity to join the Postsecondary Education, framing, 
and Life-Long Learning Subcommittee for today’s heanng on Title IX of the Education 
Act Amendments and its application to college athletics While I am not a Member of 
this Subcommittee, the subject of this heanng is one of great importance to me. and 
has been a central part of my work as a Member of Congress over the years 

I was a member of this Committee when we wrote Title IX into the law to protect equal 
educational opportunities for girls and women Because of Title IX women have gained 
entrance into law. medica' and engineenng schools, girls are no longer segregated into 
home economic classes and can now take advantage of more technical skill training 
traditionally offered only to boys: and girls and women have legal protections from 
sexual harassment and other forms of discnmination in schools 

One of Title lX‘s greatest successes has been m the areas of collegiate athletics the 
subject of today's heanng It is only because of T»ye IX that women athletes now have 
similar oppori unities as men have had to develop their athletic skills through 
intercollegiate sports and utilize their skills to help them pursue higher education 

When Congress passed Title IX in 1972. women represented a mere 2% of the nation's 
college varsity athletes and received only 1/2 of one percent of schools' athletic 
budgets Athletic scholarships for women did net exist 

The number of college women participating in competitive athletics has gone from 
16.000 before Title IX to over 1 58.000 Women now represent 35% of college athletes 
nationwxJo 
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This success has had an effect on our elementary and high schools as well. Now that 
girls see the potential for participation in college athletics, participation in sports at the 
high school and elementary school level has increased Before Title IX fewer than 
300.000 high school girls played competitive sports, today the number is around 2 12 
million 

One only has to look at the tremendous commercial success of the NCAA Women's 
Basketball Tournament last month to recognize the success of Title IX If we didn't 
have Title IX. we would have never seen that tournament on national television 

In recent months opponents of Title IX have been working to exempt certain sports from 
the application of Title IX As an author of the law. I hope that this Subw .;mmittee will 
reject all attempts to weaken the application of Title IX 

This IS not a new issue Football and other sports who claim to be revenue-producing 
have sought exemptions from the ver beginning of implementation of Title IX And 
Congress has repeatedly rejected mese attempts to limit Title tX's application In 1975 
I led the fight in the House against a floor amendment to exempt revenue-producing 
sports The Congress rejected this amendment, as it rejected other attempts to weaken 
Title IX in subsequent years 

The evidence bares out tnat it is only through the overall application of Title IX with no 
exceptions, that we have been able to achieve the progress toward parity for women 
And 1 believe the testimony from our witnesses today will demonstrate this point 

Let me be clear we have made much progress in gender equity m sports, but we are 
far from reaching paiity for women college athletes Any steps to exempt certain sports 
Will undo the progress we have made 

•The goal of Title IX is to achieve gender equity, not to hun men's sports as some may 
argue here today The Department of Education Office of Civil Rights guidelines are by 
far lenient enough in order for schools to comply with Title IX without hurting men’s 
sports 

The stanaards schools must achieve under Title IX are very minima! A school simply 
has to show that it is improving it’s women’s athletic program or that it is meeting the 
needs and abilities of its women students in order to be in compliance with the law I 
would argue that these standards are far too lenient and that much moie vigorous 
enfoi'k^ement of Title IX is needed for women's athletics to reach parity 

Colleges and universities have had 26 years to come into compliance with Title IX and 
there is no excuse for lack of compliance, or the notion that certain men's sports should 
be exempt when determining compliance with the law 
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Sone argue that revenue-producing sports i.ke football underwrite women s teams 
This 'S simply not true In fact the majority of football teams m the country do not even 
pay for their own operations 

According to the NCAA 1994 Revenues and Expenses m Intercollegiate Sports report 
80 ' of ait NC/xA football programs did not generate enough money to pay for its own 
operations and 67% of Division I teams lose money 

I would like to enter into the record recent editorials from Sports Illustrated and the New 
York Times which support strong enforcement of Title IX and oppose any exemptions 

The bottom line is that athletic opportunities at the college level are beneficial to 
women and the young women of our nation have been deprived of equal oppoilunities 
in this field for decades Participation m athletics helps women maintain their health 
opens doors to higher education, and provides the potential for professional careers in 
athletics Our entire socnty benefits from their achievements and their contributions 
Let us not turn back the clock for women by Vi/eakening Title IX and allowing colleges 
and universities to continue to deny women opportunities for success in athletics 
academics and in their future careers 

We have o’ fine witnesses here today I would like to say a special welcome to our 
colleague. Congresswoman Cardiss Collins who has done extensive work in examining 
the issue of gender equity in college athletics Her expertise on this issue will contribute 
much to these proceedings today and I look forward to her testimony 



Again Mr Chair thank you for this opportunity to join the Committee today I look 
forward to an informative and productive session 
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With noncomplianiC siill prcsailing some 
' 3 vcirsaficr Title IX's cnacimcnt. that $ 
prcciscis where that fixus helones ^ i 

P's anil Q's. L's anil W's 

The letter p mav appear in ihc middle oi 
the alphabet, but there s nothing mid- 
dling about either rramc View 
Penn, l^c Panthers curarors of a 4h. 
game losing streak tn fii.sibail. have had 
their (ccklcssncss cstcndcd tp hoops, nt 
whxh thev were 3 IS ai week t end and 
rtnkcddcad last in ihc most recent pcs cr 
ritinf(s. Mas anv school had a somcr 
: simultaneous showing in those two 
sports — and has anv school fared better 
at them than Penn? In fooibalj the 
Outken h«ve strung logesher 
two straight unbeaten sea- 
sow and a Divtsion l-AA 
record 21 oofoocutive vk- 
meSs while the baskei- 
balteara rpogr 621 a 
headed for an un- 
precedented theti 
perfea Ivy League 
sewod in a tow 
after last Sat- 
urday s 69-50 
victory over 
Prtaceioo- All 
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Tlie Bias Against Women's Sports 



The come-from behind v-r:or.' oj the Lniversi' 
ty o( Conneciicui 'Aomen s leam in the National 
CoIIcEiate Athletic Association basketball l.nais 
Sundav \».as more *nin an e'.citine imish -.o an 
'.inoeaten season The sellout c"'-aos ano solid tele* 

• ision ratines v ere measures o' now lar me worn 
'•n s game nas a -vanceo in ootn quainv and oopu- 
laruv 

But a recent Federal court <iecision involving 
Brown University is a reminder mat minv mstitu*’ 
tions of higher learning are still failing to provide 
whit the spirit and letter of the law demand — 
equity in supporting varsity spons teams for men 
and women. 

Brown Slopped financing r.vo women s sports 
teams four years ago in an effort to cut costs. The 
Federal district court in Rhode Island now says the 
action violated Federal law by discriminating 
against female athletes. 

Brown offers more than 30 untversity*funded 
intercollegiate sports It expanded women s teams 
m the I970’s. after goin.j coed and after passage of 
Title IX. the Federal statute that forbids sex dis- 
crimination at colleges and universities. But in 1991. 
a universitywide austerity program prompted the 
sports department to stop financing the women's 
gymnastics and volleyball teams, making their con- 
tinuation as vanity teams unlikely. Two men’s 
teams, water polo and golf, were also demoted. With 
the enure school forced to tighten its belt. Brown 
fcK that the simuluneous demotion of the men's 
and women’s teams should satisfy the law. 

Judge Raymond Petttoe disagreed. Whlla Title 
IX generally accommodates different athletic inter- 
ests among men and women, the cmical question is 
wliethe/ a scbool offers men and women equai 
WcaiL. 



ipporiuniiies to oamcioaie in sooris. Judge Petiine 
'uled that Brown nad failed to meet this test by all I 
'hree standards out forth bv the U S Deoartment of I 
Education Brown oid not enroll men and women m t 
arsiiv sboris :n suosiamial proportion lo their 
'CspeciK C unaereracuaie enrollments, wnich is the 
most dematioine test. Nor oid u expand spons 
programs for women lo meet demand or show that 
ii had already met the demand of ail women who 
■vanted to participate, regardless otproponionalilv 

While <9 percent of undergraduates were men i 
and SI percent women. Judge Pettine found that the > 
school offered 62 percent of its varsity athletic slots 
to men and only 38 percent to women. Since women 
already had fewer athletic opportunities than men. i 
and since Brown's efions to expand women’s sports 
had peaked. leaving some unmet demand. Judge 
PetUne ruled that demoting women’s teams was 
even more harmful than demoting men’s teams. 

The |udgc gave Brown more time to determine 
how to allocate resources to support more women's 
teams. But the university protests that the ruling 
comes too close to ordenng sports by quota, and will 
appeal. 

More than two decades after passage of Title 
IX. the Nauonai Collegiate Athletic Associauon 
reports that female paniclpauon m sports is slowly 
but ateacUly increasing, after sharp cutbacks tn the 
mKt-1980's. In 1993-94. women accounted for about 
3S percent of college athletes and S3 percent of 
college students in N.CA.A. member schools. 

Greater emphasis on women’s sports would 
benefit not just the athletes but the fans as well. Just 
ask the thousands who gathered at Bradley Interna- 
tional Airport to welcome home Connecucut’s Lady 
Httiicles after their victory over Tennessee. . . J 
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Chairman McKeon. I am in a great position to Chair this. I have 
three sons and three daughters, so I am totally, totally neutral. 

We will hear from two of our colleagues on the first panel this 
morning: Representatives Denny Hastert from Illinois and Cardiss 
Collins from Illinois. 

We will hear first from Representative Hastert. 

STATEMENT OF HON, J, DENNIS HASTERT, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. Hastert. Thank you, Mr. Chairman. I certainly very much 
appreciate the opportunity to speak this morning and to thank you 
for your interest and help in holding this hearing. 

I was interested in hearing the opening statements this morning. 

I understand that there are political threats out there and sonie- 
times, when people make political threats, it is probably not wise 
to tread on that ground. But you know I have watched Title IX. 

I started coaching in high school in 1965 when women didn't 
have an opportunity to go out for organized athletics. All there was 
at that time was a GAA, a Girls Athletic Association, and they 
didn't really have traveling teams and the ability to do that. So I 
appreciate what Title IX has done for women and girls in this 
country. I think it has been a wonderful opportunity for women to 
be able to participate and become involved in athletics and to have 
the same experience that men have had previous to 1972. 

But sometimes when we put laws forward and bring laws for- 
ward, especially from the basic intent of what that law was to how 
it develops, there are “unintended consequences." I think that is 
one of the things that should be examined. For instance, in my 
good friend Mr. Williams' district, which is all of Montana, great 
wrestling programs are being threatened, and we need to take a 
look at that. I don't think that was ever the intent of Title IX. 

You know, my interest in this issue surrounding Title IX of the 
Education A^mendments of 1972 has been fostered in many ways. 
First, I am a former coach. I coached both wrestling and football 
for 16 years at a small high school. I married a women's athletic 
coach who is still teaching elementary P.E. after 29 years. I love 
seeing young men and young women involve 3 in athletics because 
I know what they get out of it. I think a lot of the kids I coached 
during those 16 years and the opportunities that they have had. I 
was the President of the only wrestling coaches association in 1975 
and 1976, and I traveled to Washington several times when the 
Amateur Sports Act was moving through the Congress to make 
sure that grassroots had a say in organized athletics in this coun- 
try. 

Secondly, in the last year I have received hundreds of letters 
from youngsters around this Nation who are no longer able to par- 
ticipate in sports because their sport is being eliminated at the var- 
ious universities that they attend. I have heard from kids from San 
Francisco University in California — kids from California all the 
way to Pennsylvania. They don't understand how schools can prom- 
ise them an opportunity to compete and later drop those programs 
in the middle of their eligibility. They don't understand the policy 
fixes of what is going on. 
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Coaches representing a wide variety of sports -including wres- 
tling, gymnastics, track and field, rowing, baseball, swimming, soc- 
cer, water sports, volleyball, and fencing — have created a coalition 
to halt this alarming trend. I would like to take a moment to intro- 
duce a very distinguished coach and Olympian who is sitting in the 
audience today. Dan Gable is somewhat of a legend in wrestling. 
He won the world championship in 1971 at the age of 22, the 
youngest American ever to do so at that time. The next year, he 
won the gold medal at the 1972 Olympics in Munich without ever 
surrendering a single p^int. He is now a coach at the University 
of Iowa. Certainly if there is a national legend in any one sport, 
Dan Gable is this. He is here today because he is concerned about 
the trend we see out there. I would like to have Dan stand if that 
is permissible. 

[Applause.] 

Mr. Hastert. The oldest sport known to man is disappearing 
faster than any other. Some people say it is due to a “lack of inter- 
est,” but that is not true because wrestling is growing in the ele- 
mentary and secondary levels faster than any other comparative 
sport. 

It was not hard to notice that this trend was getting out of hand 
in my own State. Western Illinois University dropped its wrestling 
programs a couple of years ago, ostensibly to make room for wom- 
en’s athletics. The University of Illinois dropped its men’s swim 
team program, resulting in a lawsuit alleging reverse discrimina- 
tion. Northern Illinois University, in my own Congressional dis- 
trict, proposed to eliminate wrestling and swimming last f^all at the 
urging ot the OCR. Eastern Illinois University followed closely be- 
hind with an announcement to drop wrestling and swimming. 

President David Joms from Eastern is here today to tell you 
about their experiences. Most recently, Illinois State University has 
announced its intention to eliminate wrestling and soccer. This is 
just in the State of Illinois in the last year or so, but it is happen- 
in \\ across the United States. 



en sports are eliminated, the universities cite their need to 
coniply with Title IX and the proportionality rules as part or all of 
their reason. While I want all schools to comply with Title IX, I 
strongly believe that the elimination of opportunities for anyone 
was not the intent of Title IX. These lost opportunities are what 
I call the “unintended consequences” of Title IX. 

So why should a university cut sports to comply with Title IX? 
Title IX was supposed to be a statute to increase opportunities. 

Let me explain briefly. One way a university tries to comply with 
Title IX is by meeting the “opportunities test,” that is, effectively 
accommodating the interests and abilities of both genders. There 
are numerous tests, 13 approximately, that a school must meet in 
order to comply with Title DC and ensure that discrimination does 
not exist in their athletic programs. These range from money spent 
on scholarships to coaches’ salaries to athletic facilities. However, 
it is the “opportunities test” that forces schools to drop certain 
sports. The “opportunities test” has three prongs: first, the propor- 
tionality rule, which says participation numbers for male and fe- 
male students must be substantially proportionate to the respective 
enrollment numbers; second, the history and continuing practice of 
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program expansion for the underrepresented sex; and third, fuUy 
and effectively accommodating interests and abilities of the 
underrepresented sex. Accordii^ to the Office of Civil Ri^ts at the 
Department of Education, the OCR, meeting any one of these three 

prongs signals compliance. , u 

However, that is not what I have been hearing from the tield, 
and the courts have de facto made proportionality the only applica- 
ble standard. , , 

It is interesting to note that the original statute states only the 
following: “No person in the United States shall, on the basis oi 
sex, be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any education program or ac- 
tivity receiving financial assistance.*’ This language does not 
date a proportionality rule. Proportionality comes out of the 1979 
policy interpretation developed by the Department of Education. 
However, the courts have given proportionality preference. 

The second and third prongs of the “opportunities test have 
largely lost all meaning in terms of compliance. For instance, a 
school which made improvements by adding numerous new teams 
for female athletes soon after Title IX first became law may no 
longer be considered to be in compliance with the second prong un- 
less they continue to add new sports. When can they stop adding 
new sports for anyone interested? Well, when they have met the 
proportionality test. The third prong is even more nebulous than 
the first. How is the concept of “interests and abilities measured/ 
Well, many people have gone through and looked at interest and 
abilities. How many males and females participate in sports pro- 
grams at the high school level? Most studies have found that 
where from 33 to 35 percent of the females participate in the high 
school venue, where all kinds of sports are avail^le to them, and 
that 63 to 65 percent of the males participate. That is what the 
tendency happens to be. 

But it is entirely unclear whether the university can ^^k® 
veys and use them as representations of interest and ^ilities of 
the student population due to recent court decisions. Some will 
claim that surveys cannot show latent interest that would be there 
if a sport were offered. How in the world is a university going to 
comply with a standard like that? I just think it is impossible. 
Thus, schools fall back on, you guessed it, the proportionality 

So if a university’s numbers do not add up, they either add 
sports for women, which is in line with providing more opportuni- 
ties as Congress intended, and that is good, or eliminate spor^ for 
men in order to meet their numerical objectives, which is what 1 
consider to be the opposite of Congressional intent. ^ 

The proportionality rule is easier because universities know what 
they have to do to comply. No one is sure how to compW with the 
interests or abilities, nor does OCR give universities nmch direction 
on these issues. In fact, in some cases, it appears OCR actually 
makes it seem that there is no way to comply with Title IX unless 
a university reaches proportionality. Again and again, universities 
submit plans for compliance to OCR, only to have them rejected be- 
cause they do not attain substantial proportionality. 

This de facto reliance on proportionality alone leads me to these 
questions. Are we as a Nation saying that numbers alone indicate 
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discrimination? Has thij, in fact, become a quota system that we 
have imposed on athletic systems in this country? More impor- 
tantly, have we created a quota system that does not help the 
underrepresented sex as much as it should because universities can 
simply cut the overrepresented sex as a means of meeting the test? 
It does not help create opportunities for women when a school sim- 
ply cuts a port such as soccer, swimming, wrestling, or baseball 
to comply. And we should not support such tactics. This only hurts 
young women and men across the Nation who are denied the op- 
portunities that should be afforded to them. 

The bpefip of sports in general — the values of fair play and 
teamwork, of stretching yourself to the fullest and pushing your 
mind and body to its utmost performance — will be lost on these 
women and men who will not get the opportunity they should have 
They are caught in the “unintended consequences” of Title IX. They 
are caught in a quota system which makes them a number, not an 
athl^e. It is not what Congress intended, and it should not be al- 
lowed to continue. 

Many claim the problem is money. But even this argument rings 
hollow when you consider the investigators manual does not ex- 
empt teams supported by private funds [using no Federal money] 
from the proportionality equation. For instance, at Princeton Uni- 
versity, the wrestling alumni put forward a $2.3 million endow- 
ment for the $100,000 per year program, but this is not taken into 
consideration under the proportionality rule. 

So, what are the answers to this dilemma? I do not claim to have 
all the answers today, and I am as anxious as you are to hear the 
testimony of so many who are struggling with this issue. They are 
really the experts. However, I would like to offer some thoughts on 
whpe Congress should be headed. The overriding goals should be 
to follow policies that encourage schools to add rather than sub- 
tract athletic opportunity. 

As I alluded to earlier, OCR should give universities more spe- 
cific guidance about how they can comply with the second and third 
prongs of the “opportunities test.” Congress should take back con- 
trol of this process because the courts are making determinations 
that bnng everything back to proportionality. OCR then, in turn, 
acquiesces to the court ruling. The second and third prongs become 
meaningless if they are not further defined. Congress has abro- 
gated our responsibility if we allow this to continue. 

OCR also needs to clearly define who is a participant for pur- 
poses of these calculations. Should a school count every kid who 

everyone who suits up for competition, 'or 
should opportunity slots be counted instead? For instance, should 
a school count a cross country runner who also runs track as one 
participant or as two athletic opportunity slots. Additionally, 
should universities be held responsible if the slots they have open 
for women are then not filled because of a lack of interest? These 
issues are also part of an ongoing rulemaking and response to the 
equity in the Athletic Disclosure Act passed by Congress last year. 
These issues are important to any university that seeks to comply 
with the proportionality test. 

There are other schools, as I have heard, such as Michigan State 
University, which do not want to open their women’s program to 
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walk-ons. They are going to close it to the number of scholarships. 
That way they close down all opportunities for men and women for 
expanding opportunities and then put caps, in response, on men*s 
athletic teams to prohibit walk-ons from participating. 

However, maybe we need to think in broader terms, to find a 
way to encourage Title IX compliance without the use of quotas. 
We do not assume that everyone who enrolls in a university wants 
the opportunity to be in the band. Let^s face it, not everyone wants 
to play the tuba or the piano. But we operate under similar as- 
sumptions when we consider athletics. Proportionality, at the very 
least, should be based on those in the interested population rather 
than everyone enrolled. I urge the committee to consider creative 
solutions to ending the continuing discrimination out there without 
using proportionality. 

Finally, I challenge all of us to think about whether Congress in- 
tended for Title IX to result in the elimination of athletic opportu- 
riiies for anyone. Can any of us say that we want Title IX to be 
implemented in such a way? 

It really disturbs me to hear people claim that it is fine to cut 
opportunities for men to eradicate discrimination. Well, Mr. Chair- 
man, that is not fine. That view represents everything that is 
wrong about Title IX. When a law ceases to work for positive im- 
provements and simply becomes a way to get back at the system 
that perpetrated discrimination, we have lost our focus on what it 
means to work toward gender equity. It doesn’t help anyone just 
to keep tearing the future of these kids out from under them. 

I hope this hearing will lay the groundwork for some positive 
changes to our present system of Title IX. And thank you very 
much for your attention. 

Chairman McKeon. Thank you. 

[The prepared statement of Mr. Hastert follows:] 
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May 9, 1995 



' ''crv much appreciate the opportunity to speak this morning 
and I thank you for your nterest and help in holding th.s hearing. 

My interest in the issues surrounding Title IX of the Educational 
Amendments of 1972 has been fostered in many ways. First I am a former 
wrestler and I coached wrestling for 16 years at Yorkville High School my home 
town I love this sport and the kids I coached. I was President of the Illinois 
Wrestling Coach s Association in 1975 and 1976 and came out to Washington 
several times to lobby on the Amateur Sports Act. 

Secondly, I recently began receiving hu.-'dreds of letters from youngsters 
around the nation who are no longer able to participate in sports because their 
sport IS being eliminated at their various university. I have heard from kids from 
California all the way to Pennsylvania. They don't understand how a school can 
promise them the opportunity to compete and drop the program half way through 
their eligibility. ** 



Also, coaches representing a wide variety of sports, including wrestling, 
gymnastics, track and field, rowing, baseball, swimming, soccer, water sports 
volleyball and fencing have created a coalition to halt this alarming trend. I would 
like ^ take a moment to introduce a very distinguished coach and Olympian who 
IS Sitting in the audience today. Dan Gable is somewhat of a legend in wrestling 
He won the world championship in 1971 at the age of 22. the youngest 

fie won the gold medal at the 

19/2 Olympics in Munich without surrendering even a single point! Dan is here 
today because he is very concerned about the trend we see out there. The oldest 
sport known to man is disappearing faster than any supposed "lack of Interest" 
could possibly explain. 

.A, . not hard to notice this trend getting out of hand in my own state. 

Western Illinois Uriiversity dropped its wrestling program a couple years ago. The 
University of Illinois dropped its men's swim team resulting in a lawsuit alleging 
reverse discrimination. Northern Illinois University, in my own Congressional 
District, proposed to eliminate wrestling and swimming last fall. Eastern Illinois 
University followed closely behind with an announcement to drop wrestling and 
swimming. President David Jorns from Eastern Is here today to toll you about 
their experience. Most recently, Illinois State University has announced its 
intention to eliminate wrestling and soccer. This is just in the state of Illinois in 
the last few years! But it's happening all across the United States. 
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When these sports are eliminated, the universities Cite iheir need to comply 
with Title IX and the proportionality rules as part or all of their reason. Whil.gJ 
want all schools to comolv with Title IX. I strongly believe that the eli mination of 
nnoortumties for anyone vvas not the intent of Tiilg^,. These lost opportunities 
are what I call the "unintended consequences" of Title IX. 

So why would a university cut sports to comply with Title IX? Title IX was 
supposed to be a statute to increase opportunities. 

Let me explain briefly. One way a university trios to comply with Title IX is 
by mooting th;- "opportunities test." That is. effectively accommodating the 
interests and abilities of both genders. There are numerous tests 113) that a 
school must meet m order to comply with Title IX and ensure there is no 
discrimination in thoir athletic programs. These range from money spent on 
scholarships to coach's salaries to athletic facilities. Howove'', it *s the 
opportunities tost that forces schools to drop certain sports. The opportunities 
tost is made up of throe parts: 1) the proportionality rule, which says the 
participation opportunities of male and female students must be in numbers 
substantially proportionate to thoir respective enrollment rates, 2) the history and 
continuing practice of program expansion for the undorreprosontod sox, and 31 
the accommodation of the athletic interests and abilities of the undorroprosontod 
sox. According to the Office of Civil Rights of the Department of Education 
(OCR), meeting any one of those factors signals compliance. 

However, that is not what 1 have been hearing from the field, and the 
courts have cfe iBcto made proportionality the only applicable standard. It is 
interesting to note that the original statute states only the following: 



No person in the United States shall, on the basis of 
sox, bo excluded from participation in. bo domed the 
benefits of, or bo subjected to discrimination under any 
education program or activity receiving financial 
assistance. 



This language does not mandate a proportionality rule. Proportionality 
comes out of the 1979 Policy Interpretation developed by the Department of 
Education However, the courts have given proportionality proforonco. 

The second and third prongs of the opportunities test have largelv lost all 
meaning m terms of compliance. For instance, a school which made 
improvements by adding numerous new teams for female athletes soon after Title 
IX first became law may no longer be considered to be in compliance unless they 
are now planning to add now sports. When can they stop adding now sports for 
anyone Interested? Well, when they have mot the proportionality tost. 

The third prong is oven more nebulous than the first. How is the concept 
of "interests and abilities" measured? It is entirely unclear whether the un.vorsity 
can take surveys and use them as representations of the interests and abilities of 
the student population duo to recent court decisions. Some wilt claim that 
surveys can not show the latent interest that would bo there if a sport wore 
offered. How in the world is a university to comply with a standard like that 
Thus, schools fall back on. you guessed it. the proportionality rule. 

So, if a university's numbers do not add up they either add opportunities 
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tor women <which is in hne with providing more opoortumties as Congress 
intended), or they eliminate enough men s sports teams to meet their numerical 
Objectives 'what I consider to be the opposite of Congressional intent). 

The proportionality rule is easier because universities know what they 
have to do to comply. No one is sure how to comply with interests and abilities 
nor does OCR give universities much direction on these issues. 

In fact m some cases, it appears OCR actuallv makes it seem that there is 
no way to comply with Title IX unless a university reaches proportionality. Again 
and again universities submit plans to OCR for compliance, only to have them 
rejected because they do not attain substantial proportionality 

This ae facto reliance on proportionality alone leads me to these questions. 
Are we as a nation saying that numbers alone indicate discrimination? Has this, 
in fact, become a quota system? And more importantly, have we createu a quota 
system that does not help the underrepresented sex as much as it should because 
universities simply cut the "overrepresented” sex as a means of meeting the tesl^ 
It does not holp create opportunities for women when a school simply cuts a 
sport such as soccer, swimming or wrestling to comply. 

And we should not support such tactics. This only hurls young women 
and men across the nation who are denied the opportunities that should be 
afforded to them. 

The benefits of sport in general the values of fair play and teamwork, of 
stretching yourself to the fullest and pushing your body to its utmost performance 
will be lost on these women and men who will not get the oppoilunity they 
should have. They are caught in the unintended consequences of Title IX. They 
are caught in a quota system which makes them a number and not an athlete. It 
IS not what Congress intended and it should not be allowed to continue. 

Many claim the problem is money. But even this argument rings hollow 
when you consider the investigators manual does not exempt teams supported by 
private funds (using no federal money) from the proportionality equation. For 
instance, at Princeton University, the Wrestling Alumni put forward a $2.3 million 
endowment for the $100,000 per year program. But this does not keep 
Punceton from having to comply with proportionality rules. 

So. what are the answers to this dilemma^ I do not claim to have all of 
the answers today, and 1 am as anxious as you are to hear the testimony of so 
many who are struggling with this issue. They are really the experts. However. I 
would like to offer some thoughts on where Congress should be headed. 

The overriding goals should be to follow policies that encourage schools to 
add. rather than subtract athletic opportunity. 

As I alluded to earlier, OCR should give more specific guidance to 
universities about how they can comply with the second and third prongs of the 
"opportunities test." Congress should take back control of this process because 
the courts are making determinations that bring everything back to proportionality. 
OCR then, in turn, acquiesces to court rulings The second and third prongs 
become meaningless if they are not further defined. Congress has abrogated our 
responsibility if we allow this to continue 
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OCR also needs to cioariy define who :s a participant for purposes of these 
calculations. Should a scnool count every kio who tries out tor the team, 
everyone who suits up for competition, or should opportunity slots be counted 
■nsteao' Por instance should a school count a cross country runner who also 
runs track as one participant or two athletic opportunity slots’ And. should 
universities be held responsible if the slots they have v/pen for women are then 
not filled’ These issues are also part of an ongoing rulemaking m response to 
Equity in Athletics Disclosure Act passed by Congress last year These issues are 
important to any university that seeks to comply with the proportionality test. 

However, maybe .ve need to think m broader terms ■ to find a way to 
encourage Title IX compliance without the use of quotas. We do not assume that 
everyone who enrolls at a university wants (or given the opportunity would! bo in 
band. Let s face it, not everyone wants to plav the tuba. But we operate under 
Similar assumptions when wo consider athletics. Proportionality at the very least, 
should bo based on those m the interested population rather than overvono 
enrolled. I urge the committee to consider creative solutions to ending the 
continuing discrimination out there without using proportionality. 

Tinallv, I challenge all of us to think about our intent m this legislation. Did 
Congress intend for Title IX to result in the elimination of athletic oppoi tumties for 
anyone’ Can any of ts^tsay that we want Title IX to be implemented in such a 
way’ ^ 

l> really disturbs me when people claims that it is fine to cut opportunities 
for men to eradicate discrimination. Well. Mr, Chairman ■ that is nfiJ fine. That 
view represents everything that is wrong about Title IX. When it ceases to be a 
law to work for positive improvements in the future and simply becomes a way to 
get back at the systems that perpetrated discrimination, wo have lost our ft^us 
of what it moans to work toward gender equity. It doesn't help anyone to just 
keep tearing the future of these kids out from under them. 

So. I hope this hearing will lay the groundwork for some positive changes 
to our present system of Title IX. Thank you for your attention. 
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Chairman McKeon. Mrs. Collins. 

STATEMENT OF HON, CARDISS COLLINS, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 

Mrs. Collins. Mr. Chairman and Members of the subcommittee, 
I certainly appreciate this opportunity to testify on Title IX and its 
impact upon sports. For the past four years, when I chaired the 
Subcommittee on Commerce, Consumer Protection, and Competi- 
tiveness, I took a particular interest in this subject. The sub- 
committee held many hearings on gender equity, and four others 
on college sports in general, conducted workshops, attended NCAA 
meetings, and had the opportunity to listen to dozens of interested 
parties on the subject. 

During that period, I learned that many concepts taken as -fact 
simply are not. Frankly, I have learned that there is only one over- 
riding fact and it is simply this: The number of girls and young 
women interested in participating in sports has been increasing by 
leaps and bounds ever the past two decades. That is a very simple 
truth, but it is at the heart of the debate over Title IX and cannot 
be ignored. Too often those wuth very little contact with what is 
going on in our schools, or perhaps those without daughters or 
nieces or granddaughters, fail to understand that the sports scene 
is radically different from the way it was a generation ago. Vast 
numbers of girls and young women are now playing sports with the 
same enthusiasm that generations of boys and young men have 
shown. They play all kinds of sports, and they play them very well. 

Whether Title IX has been responsible for generating this enthu- 
siasm, or whether Title IX has been a force for making schools 
react to this interest, is irrelevant. What is relevant is that Title 
IX guarantees women the same opportunities as men. 

I am sure that during the course of your hearings you will hear 
the same old tired arguments that Title IX is taking opportunities 
away from men and that Ti de IX establishes quotas. Most of these 
arguments come from schceJ administrators or football coaches who 
fear that increasing opportunities for women will come out of their 
hides or, better still, out of their school's pocketbooks. 

The reality is the exact opposite. Athletic directors and coaches 
are the ones who establish the quotas, if you will, at the schools. 
They decide, often arbitrarily, how many men and how many 
women get to play sports. Schools, not the Department of Edu- 
cation, are responsible for quotas assuring that men receive over 
two-thirds of all opportunities and 75 cents of every dollar spent on 
sports. The purpose of Title IX is to eliminate these artificial 
quotas and ensure that opportunities are based on student interest, 
without gender bias. 

Title IX simply says that no person shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be sub- 
jected to discrimination under any education program or activity 
receiving Federal financial assistance. 

The law does not require fixed quotas. The law has been inter- 
preted to mean that if schools have participation rates equal to en- 
rollment rates, the school is automatically considered in compli- 
ance. However, even if the numbers are not the same, the regula- 
tions recognize a school as being in compliance either by showing 
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a history of expanding^ opportunities in women’s programs or by 
showing that the interests of women have been accommodated. 

This is not an odd interpretation of the law. The NCAA Gender 
Equity Task Force report of July 26» 1993, states, ‘The ultimate 
goal for each institution should be that the numbers of male and 
female athletes are substantially proportionate to their numbers in 
the institution’s undergraduate student population.” The report 
continues, ‘Thus, the (a) participation, (b) efforts, and (c) interests 
test of the Title IX regulation are the appropriate tests for equi- 
table participation.” The report further notes that “proportionality 
does not require fixed quotas.” 

Unfortunately, some school administrators have been opposed to 
these simple guidelines, which were endorsed by the NCAA. In 
some cases, they have dismal records of participation of women, 
show no ^Jforts to increase opportunities for women, and in the face 
of protests of cutting of women teams sports, go to court with a 
straight face and argue that there just isn’t interest by women in 
sports. Their arguments often have as much foundation as A1 
Campanis’s assertion that Blacks lack the skill to be major league 
managers. 

To understand what Title IX is all about, let me just provide two 
analogies. Suppose a family has a son who enjoys playing ball in 
the backyard, basketball at the gym, or soccer at the park. A sec- 
ond child comes along, but the family income does not change. Do 
we assume that the second child’s interest in the same sports can 
only be accommodated at the expense of the first child? Of course 
not. It may be necessary for the two children to learn to share the 
baseball bat or the basketball. We don’t give one child some artifi- 
cial priority over supplies or even the use of the backyard. You 
would be surprised that many of the Title IX cases boil down to lit- 
tle more than the need for the men’s teams to share resources, 
share playing fields, and share prime times with the women’s 
team. 

Let’s look at an analogy in the schools. Suppose that women take 
an increasing interest in chemistry' and start enrolling in greater 
numbers for chemistry courses. The school may do a number of 
things to accommodate this increased interest. They may add more 
teachers, establish additional lab times, build more labs, or create 
bigger classes. It is also possible that some kids just may not be 
able to take the class, as often happens at colleges when popular 
courses are oversubscribed. The one policy that I think we all rec- 
ognize as unthinkable, however, would be a policy that says we will 
accommodate the additional interest by women only after the tradi- 
tional number of male students is accommodated. The same should 
be true for sports. 

Observers of college sports can recount dozens of examples of 
patterns of sexual discrimination over decades. Women often have 
far inferior training facilities, practice fields, practice times, and 
game times. On road trips, there may be three or four women in 
a room while the men have single rooms. 

In the case of Colgate, where the women’s team wanted to in- 
crease their budget from $6,000 to $12,000, but were denied, the 
school increased the men’s team’s stick budget to the same $12,000. 
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The men's team had a budget of $300,000, while the women's team 
received a meager $4,000. 

At the start of my testimony, I mentioned that the biggest prob- 
lem in the debate over Title IX is the assumption of “facts" that 
are fully myths. Therefore, let me leave you with just a few of these 
myths, and the actual facts as I see them. 

Myth #1: The increased participation of women in sports has 
come at the expense of men. The tacts: According to the NCAA it- 
self, over the past 15 years, participation in women's sports in- 
creased by 16,320 while the participation in men's sports increased 
by 12,320. For every new dollar spent on women, two dollars was 
spent on men. 

Myth #2: Football actually pays the costs of women's sports, so 
football should be excluded from Title IX considerations. The fact: 
Again, according to the NCAA, an analysis of 1989 budgets found 
that 45 percent of Division I-A schools reported a deficit in foot- 
ball, while 94 percent of Division I-AA reported a deficit; and that 
98 percent of Divisions II and III schools operated at a deficit. Of 
the 45 percent of Division I-A schools reporting a deficit in 1989 
in football, the average deficit was $638,000, which was up from 
$251,000 in 1981. 

Mj^h #3: The Department of Education is imposing quotas on 
schools for Title IX compliance. The fact: The Department of Edu- 
cation and the Office of Civil Rights have been spectacularly unsuc- 
cessful in forcing schools to do anything. A study by the LBJ School 
of Public Affairs at the University of Texas found that OCR has 
failed to provide effective and adequate enforcement and guidance 
consistent with the letter and spirit of Title IX. That is a quote. In 
fact, victims of sex discrimination testified at our hearings that 
OCR was the last place they would go to seek relief They had to 
turn to the courts. 

Myth #4: Women's sports have no popularity with the public and, 
therefore, can generate no revenue. The fact: While it is true that 
schools that fail to provide any promotion for women's sports and 
schedule teams at odd hours find the results self-fulfilling, interest 
in women's sports is on the rise. At Stanford, for example, average 
attendance for women's basketball was 5,284 compared to 5,386 for 
the men. The 17,000 seats for the women's Final Four games were 
sold out last September. The women's final game on Sunday after- 
noon had higher ratings than the NBA game opposite it and higher 
ratings than a men's semifinal the day before. 

In summary, when you get to know the facts, you find out that 
the issue is simply how scnools accommodate the growing interest 
in women's sports. If schools stick to quotas to ensure artificial ad- 
vantage for men, the courts will strike them down. However, if 
schools take steps to accommodate that interest, everyone's child 
will benefit. It is time for the schools to share their resources fairly 
and eliminate their self-imposed quotas. 

Thank you. 

[The prepared statement of Mrs. Collins follows:] 
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TS:STIMONT OF HON. CARDLSS COLLINS 

BEFORE SL^COMMITTEE ON POST SECONDARY EDUCATION. 

TRAINING, ANT) LIFE LONG LFJVRNING 

MAY 9, 1995 

Mr. Chairman, and Members of the subcommittee, I appreciate this opportunity to testify 
on Title IX and its impact upon spons. For the past four years, when 1 chaired the 
Subcommittee on Commerce. Consumer Protection, and Competitiveness, I took a particular 
interest in this subject. The Subcommittee held four hr-arings an gender equity, and four others 
on college sports general, conducted workshops, attended NCAA meetings, and had the 
opportunity to listen to dozens of interested parties in the subject. 

During that period, I learned that many concepts taken as facts simply are not. Frankly, 

I have learned that there is only one overriding fact, and it is simply this; 

The number of girls and young women interested in participating in sports has Iscen 
increasing in leaps and bounds over the past two decades. 

That's a very simple truth, but it is at the heart of the debate over Title IX. and one that 
cannot be ignored. Tix> often those with very little contact with what is going on in our schools, 
or perhaps those without daughters, fail to undersund the sports scene is radically different from 
it was a generation ago. Vast numbers of girls and young women are now playing sports w ith 
the same enthusiasm that generations of boys and young men have shown. They play all kinds 
of sports, and they play them well. 

Whether Title IX has been responsible for generating this enthusiasm, or instead, has 
l)een a force to make schools react to this interest is irrelevant. What is relevant is that women 
want the same opportunities as men. and Title IX guarantees them that right. 

I am sure that during the course of your hearings you will hear the same arguments that 
you hear against affirmative action -- namely that Title IX is taking opportunities away from 
men. or that Title DC establishes quotas for women. Most of these arguments come from school 
administrators or football coaches who fear that increasing opportunities for women will come 
out of their hides. 

The reality is the exact opposite. Athletic directors and coaches are the ones who 
establish quotas at the schools. They decide, often arbitrarily, how many men and how many 
women get to play sports. Schools, not the Department of Education, are responsible for quotas 
assuring that men receive over two thirds of all opportunities, and 75 cents out of every dollar 
spent tin sports. The purpose of Title IX is to eliminate these artifrcial quotas, and pennit 
opportunities to be based upon student interest, w ithout gender bias. 

Title IX simply says that no person shall, on the basis of sex. be excluded from 
participation in. be denied the benefits of, or be subjected to discrimination under any education 
program or activity receiving Federal financial assistance. 
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The law does not require fixed quotas. The law has been interpreted to mean that if 
schools have participation rates equal to enrollment rates, the school is automatically considered 
in compliance. However, even if the numbers are not the same, the regulations allow a school 
to show compliance either through a history of expanding opportunities in women's programs, 
or by showing that the interests of women have been fully accommodated. 

This is not an odd interpretation of the law. The NCAA Gender Equity Task Force 
Report of July 26, 1993 states, “The ultimate goal for each institution should be that the 
numbers of male and female athletes are substantially proportionate to their numbers in the 
institution's undergraduate student population." The report continues, “Thus, the (a) 
participation, (b) efforts and (c) interests tests of the Title IX regulation are the appropriate tests 
for equitable participation. *' The report also notes that “proportionality does not require fixed 
quotas." 

Unfortunately, some school administrators have been opposed to these simple guidelines, 
which were endorsed by the NCAA. In some cases, they have dismal records of participation 
of women, show no efforts to increase opportunities for women, and in the face of protests over 
the cutting of women's team sports, go into court with a straight face and argue that there just 
isn't interest by women in sports. Their arguments often have as much foundation as AJ 
Campanis's assertion that Blacks lack the skills tc be major league managers. 

To understand what Title IX is all about, let me just provide two analogies. Suppose a 
family lias a son and he enjoys playing ball in the backyard, basketball at the gym, or soccer at 
the park. A second child comes along, but the family income does not change. Do we assume 
that the second child's interests in the same sports can only be accommodated at the expense of 
the first child? Of course not It may become necessary for the two children to learn to share 
the baseball bat or the basketball. We don't give one child some anificial priority over supplies, 
or even the use of the back yard. You would be surprised that many of the Title IX cases boil 
down to little more than the need for the men's teams to share resources, share playing fields, 
and share prime times with the women's teams. 

Let's look at an analogy in the schools. Suppose that w'omen take an increasing interest 
in chemistry, and start enrolling in greater numbers for chemistry courses. The school may do 
a number of things to accommodate this increased interest. They may add more teachers, 
establish additional lab times, build more labs, or create bigger classes. It is also possible that 
some kids may just not be able to take the class, as often happens at colleges when popular 
courses are oversubscribed. The one policy that I think we all recognize is unthinkable, 
however, would be a policy that says we will accommodate the additional interest by women 
only after the traditional number of male students is accommodated. The same should be true 
for sports. 

Observers of college sports can recount dozens of examples of patterns of sex 
discrimination over decades. Women often have far inferior training facilities, practice fields, 
practice times, and game times. On road trips, there may be three or four women to a room. 
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whUe the men have single rooms. In the case of Colgate, where the women's team wanted to 
increase their budget from $6, (XX) to S12,000. but were denied, the school increased the men's 
team's stick budget to the same $12,000. The men's team had a budget of $300,000, while the 
women received $4,000. 

At the start of my testimony I mentioned that the biggest problem in the debate over Title 
IX is the assumption of "facts" that are actually myths. Therefore, let me leave you with just 
a few of these myths, and the actual facts. 

Myth #1: The increased participation of women in sports has come at the expense of 
men. The facts: According to the NCAA, over the past 15 years, participation in women’s 
sports increased by 16,320 while participation in men's sports increased by 12,320. For every 
new dollar spent on women, $2 have been spent on men. 

Myth #2: Football actually pays the cost of women's sports, so football should be 
excluded from Title IX considerations. The facts: According to the NCAA, an analysis of 1989 
budgets found that 45% of Division I-A schools reported a deficit in football, while 94% of 
Division I-AA reported a deficit. Of Divisions II and HI schools, 98% operated at a deficit. 
Of the 45% of Division I- A schools reporting a deficit in football, the average deficit was 
$638, (XX), which was up from $251,000 in 1981. 

Myth #3: The Department of Education is imposing quotas on schools for Title IX 
compliance. The facts: The Department of Education and the Office of Civil Rights, have been 
spectacularly unsuccessful in forcing schools to do anything, A study by the LBJ School of 
Public Affairs at the University of Texas found that "OCR has failed to provide effective and 
adequate enforcement and guidance consistent with the letter and spirit of Title IX." In fact, 
victims of sex discrimination testified at our hearings that <XR was the last place they would 
go to seek relief They turned to the courts. 

Myth #4: Women's sports have no popularity with the public, and therefore can generate 
no revenue. The facts: While it is true that schools that fail to provide any promotion for 
women's sports and schedule games at odd hours find the results self fulftlling, interest in 
women's sports is on the rise. At Stanford, average attendance for women's basketball was 
5,284 compared to 5,386 for the men. The 17,000 seats for the women's Final Four games 
were sold out last September. The women’s final game on Sunday afternoon had higher ratings 
than the NBA game opposite it, and higher ratings than a men’s semifinal the day before. 

In summary, when you get to know the facts, you find out that the issue is simply how 
do schools accommodate the growing interest in women’s sports If schools stick to quotas to 
*nsurc an artificial advantage for men. the courts will strike them down. However, if schools 
lake steps to accommodate this interest, everyone’s child will benefit. It is time for schools to 
share iheir resources fairly, and eliminate their self-imposed quotas. 
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Chairman McKeon. Thank you. We have some Members here 
today who are not on our subcommittee, and we appreciate their 
interest. We have Representative Ganske from Iowa; Bill Barrett 
from Nebraska who is on our full committee, but is not a Member 
of this subcommittee; Mrs. Mink from Hawaii; and Ranking Mem- 
ber of the full committee, Mr. Shaw from Missouri. 

We will try to hold the questions to Members of the committee 
unless you have 

Mr. Clay. Mr. Chairman, don’t confuse me with Clay Shaw. 

Mr. Williams. This is William Clay. 

Chairman McKeon. Actually, Clay Shaw is a great one to be 
confused with, and I apologize. 

Mr. Clay. He is a good friend of mine, too. 

Chairman McKeon. But it is nice to be recognized for who we 
really are. And, again, I am new at this and appreciate your for- 
bearance. 

Mr. Williams, are you ready for questions? 

Mr. Williams. Thank vou, Mr. Chairman. 

Congressman, much of your testimony with regard to the fix that 
you would like to see enacted for Title IX had to do with rule- 
making. Are you encoura^ng a legislative change that would re- 
quire a change in rulemaking? 

Mr. Hastert. Well, I think the law certainly set out a policy 
that, over the years, has been developed by the Department of Edu- 
cation, now OCR, and I think it is misdirected. I think the propor- 
tionality rule is something of “unintended consequences.” It was 
never intended to cut back participation of men in athletics. I 
mean, this is the only civil rignts law that I know of that punishes 
innocent bystanders, and this is what is happening at many of our 
universities today. 

I can give you numbers of sports that have been diminished in 
the last decade. But what I am saying is that we need to take a 
look at the use of proportionality. There is a three-pronged rule. 
Proportionality is one. Accommodating interests and abilities is an- 
other. Showing a history and continuing practice of program expan- 
sion in the past three years is the other prong. You know, the origi- 
nal rulemaking said all three prongs should be treated in an equal 
way — that is, complying with any one of the three meets the stand- 
ard. That is not being done today. Proportionality is the only one 
that is being considered. 

Mr. Williams. But that is all an interest of rulemaking rather 
than the law. That is not in the law. Those are in the regulations. 
Would you have us require a change in that rulemaking process. 

Mr. Hastert. As you see, I don’t have legislation, but this needs 
to be brought forward. We need to look at it. That is one of the jobs 
of Congress, to have oversight on what is happening. And I think 
we need to elevate that and take a look at it hecause I don’t think 
that was the intent of the law and that is exactly why we are doing 
it. 

Mr. Williams. Thank you. 

Congresswoman Collins, we appreciate the good work that you 
and your committee have done in previous Congresses concerning 
oversight of this matter. Did you find any “unintended con- 
sequences” from Title IX during your oversight visits or hearings? 
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Mrs. Collins. No, I did not find any “unintended consequences” 
at all of the law itself. What I did find was a reluctance on the part 
of school administrators to fully implement Title IX. When Title IX 
first became law, a great number of universities began to comply. 
As time went on, that interest began to fade. By the time we looked 
at the law again, we found vei^ little compliance at all. What had 
happened is that somebody haa just forgotten that Title IX was on 
the books, and they weren’t doing anything about it. 

What surprised me the most during our hearings and investiga- 
tions was the fact that, even though Title IX was on the books, 
OCR was not as vigilant as it could have been. What has happened 
as of now is that instead of OCR looking at this and saying, well. 
Federal dollars are not being spent fairly, they sort of closed their 
eyes to that and left an opening for young students themselves to 
look into Title IX and take their cases to court themselves. 

Now it seems to me that is an awful burden to put on a stu- 
dent — to have to go through the judicial system on their own to 
say, well, we want to play soccer. We, as girls, have a right to be 
engaged in sports, as do boys in whatever their activities happen 
to be. 

It has been reported here, and many people seem to think, that 
there has been a decline in men’s sports, but there has been, on 
the other hand, sort of a seesaw effect, if you will, where there has 
been a decline in men’s sports, there has been an increase in wom- 
en’s sports, so the things are beginning to balance out because of 
the renewed interest in Title IX. 

The one thing I do want to point out is this and everybody — both 
Congressman Hastert and I haven’t really focused on the big point. 
The big point around Title IX happens to center around money. 
Football, it seems to me, is thought to be sacrosanct in our colleges 
and universities. That is because college football — to a large degree 
because of the advent of television and televised football games — 
is a big money maker. It isn’t the only money maker for a college 
or university, but it is the one that the coaches and athletes and 
the Presidents want to keep. 

Because of that, everybody says, well, you know, we can get rid 
of wrestling. We can get rid of men in other activities, but we are 
going to keep the football team, and we are going to have squads 
of a hundrea on the football team — twice as many as we have for 
the Chicago Bears, as a matter of fact — and we are going to give 
them all this money. We are going to have them traveling the coun- 
try in airplanes and roaring up the road in iir-conditioned buses, 
whereas tne women are not going to have these kinds of funds. The 
men are going to have their own rooms when they play out of their 
school environment. Women are going to have three or four in one 
room. They are not going to have the same kind of practice time. 
They are not going to have the soccer fields. They are not going to 
have many of the things that are provided for the young men. This 
is nefarious, something that has to be corrected. 

Title IX hopes to correct some of these problems. It seems to me 
we have to talk about the whole thing. The one thing that seems 
to be forgotten — and then I am going to conclude — is that the pri- 
mary function of any educational institution is to educate our chil- 
dren, to teach them goals and morals and high standards, et 
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cetera. But when we have discrimination involved, one group of 
people against another, women against men, we are not doing our 
jobs. There is more than teaching literature. There is more than 
teaching theatrics. There are other things that are life enhancing, 
and certainly the ability to participate in a fair manner in an edu- 
cational institution is sometning we want our girls to know as well 
as men. 

Mr. Williams. Thank you, Mrs. Collins. Mr. Chairman, . . . 

Chairman McKeon. Mr. Funderburk. 

Mr. Funderburk. No questions, Mr. Chairman. 

Chairman McKeon. Mr. Gunderson. 

Mr. Gltnderson. Thank you, Mr. Chairman. 

I had three 9 a.m. meetings, so I apologize for being late. I want 
to follow up. Congresswoman Collins, on your comments there. I 
assume — and I mean this in a positive sense — you are a supporter 
of affirmative action. 

Mrs. Collins. All the way. 

Mr. Gunderson. I am not sure, I am struggling with that one 
myself. But isn't the premise of affirmative action to take where we 
are and to build upon that? My concern with the interpretation of 
Title IX is that it doesn't build up women's sports. 

Mrs. Collins. But it has. 

Mr. Gunderson. Does it say that we are going to bring men 
down to have an equal level? I don't know how we get there from 
here. 

Mrs. Collins. It doesn't bring men down. It hasn't brought men 
down. What has happened is that in order to make a point and to 
keep from lowering the number of men on these huge football 
squads* these athletic directors and coaches have decided to sac- 
rifice the men who happen to be in gymnastics, those who happen 
to be in soccer, those who happen to be on swimming teams, et 
cetera, so the students will be tne ones who are saying, you know, 
we have been treated unfairly. 

This has happened in our State, as Mr. Hastert has pointed out, 
and it has happened across the country. The fair thing to say is, 
well, you don't need 100 young men on a football squad. You need 
so many men to plav football but you also need women because 
women are interestea in sports. They like teamwork. They need to 
know how to be competitive. They want to feel good about them- 
selvt; in a sports arena as well as men. That is the thing about 
fairness. That is about the whole boat rising up, if you will. 

Mr. Gunderson. I am not against 

Mrs. Collins. And I 

Mr. Gunderson, [continuing] against sports in any way, shape, 
or form. My question is: Is the only way to achieve that by tearing 
down men's sports? 

Mrs. Collins. I don't think they are being tom down. 

Mr. Gunderson. How are you going to finance all of this? 

Mrs. Collins. How is it being financed now? 

Mr. Gunderson. Not out of the Federal budget. 

Mrs. Collins. Are you saying that the funds that the Federal 
Government gives to these colleges and universities should all go 
to the men and not go to the women? I don't think that is what 
is intended. 
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J.Ir. GI'NDERSON. Frankly, I don’t think any taxpayer dollars 
ought to go to sports. 

Mrs. Collins. Why? 

Mr. Gunderson. Because I think there are higher priorities in 
American society than for taxpayer dollars to go to college sports. 

Mrs. Collins. Well, if that is what you want — let’s in fact make 
sure that Title IX is spent exactly as you want it to be spent and 
that is when a college or university does not comply with Title IX, 
they should not get any more Federal funds. That is what Title IX 
should 

Mr. Gl^DERSON. That is what I understand. 

Mr. Hastert wants to comment. 

Mr. Hastert. My good friend and colleague, and we have worked 
on a lot of issues together in a more amicable way, the fact is that 
in the State of Illinois, you know, it wasn’t the administration that 
cut the sports on many of those issues, it was the OCR that said 
you had to cut a minor sport. They didn’t say you had to cut foot- 
ball. They said you cut swimming. You cut soccer. You cut baseball. 
Cut wrestling. That is exactly what happened, and those schools 
were given that choice and only that choice to. meet proportionality. 

I can tell you, I disagree with my friend from Illinois. For exam- 
ple, in men’s gymnastics, 20 years ago, when we had the 1976 
Olympics, we had 138 teams competing in gymnastics — a very suc- 
cessful year at the Montreal Olympics. Today, only 31 teams are 
competing in gymnastics in this Nation. Thirty-one teams is not 
enough teams to have a national tournament. That means future 
generations of young men will be deprived of coaches to further 
their ability to participate in this one sport. 

Wrestling, men’s swimming, and water polo have all had divi- 
sions in danger of losing their championships. Wrestling lost 120 
programs in the last 10 years. One hundred twenty programs. Con- 
gresswoman. 

Mrs. Collins. Did those programs go to the women? 

Mr. Hastert. Yes, they did in many cases. 

Mrs. Collins. Well 

Mr. Hastert. It is my time. At the same time, that sport had 
a rising growth rate in both elementary and secondary levels. 
Sixty-four men’s swimming teams have disappeared. Water polo is 
down to 45 teams. It is not factual to say, in these cases, that 
men’s sports have grown. They haven’t. They have been the victims 
of Title IX. 

Mr. Glt^DERSON. Thank you. 

Thank you, Mr. Chairman. 

Chairman McKeon. Ms. Woolsey. 

Ms. Woolsey. Thank you, Mr. Chairman. 

I would like to approach this from a different angle. I am a moth- 
er of three sons and a daughter. One of my sons was a wrestler; 
another was an All-State, both in high school and college, baseball 
player; the other, in college, Honorable Mention, All-American 
Tackle; and my daughter was a skater, a competitive skater. And 
I am absolutely certain that sports contributed a lot to molding all 
four of my children into very solid individuals as young adults. 

I also know that is why they stayed out of trouble when they 
were in high school — they were busy, they were involved, they were 
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doing something that '*'as important to them, and they were too 
tired to get in trouble. 

Also, before I came to Congress, I was a human resources profes- 
sional, and it was very, very clear to me that the differences be- 
tween young men and young women who graduated college and got 
into the business world, had a lot to do with whether or not they 
had learned teamwork, whether they had gained self-confidence 
and poise, and whether they had learned through something other 
than just reading books, how to get along in an atmosphere where 
you had to give and take, win and lose, and go forward. 

The young people who had played sports had an advantage over 
those who didn’t. Now, they could also be young people who played 
an instrument or did something other than just plain study out of 
a book. 

My point here is, when we are talking about Title IX, not to take 
away something from the young men, but to bring women up to the 
same level. Women have to have the same advantages that men 
have when they enter the real world after college. And sports gives 
them scholarships, poise, and self-confidence. It is a learning expe- 
rience, whether it involves team competition or individual competi- 
tion, like my daughter, as a competitive skater. 

I would just say that, if it is necessary to fix Title IX, we fix it 
by coming up to a higher level, not by going down to a lower level. 
We should do everything possible to give equal opportunities to 
both the young women and the young men. 

Last year, I worked with you. Congresswoman Collins, on the 
athletic disclosure bill that was passed. I am wondering, now that 
the bill is law, has it had an impact and what have you seen from 
that? 

Mrs. Collins. I believe that it has had an impact. One of the 
things that I have learned from speaking to people who are inter- 
ested in the law, is they feel that it has enabled them to have sort 
of another prong from which to work to encourage young people 
who are really interested in getting into sports to know that they 
can, they have the opportunity to do so. I think it has worked, and 
I am very pleased with that. 

Ms. WOOLSEY. I have a young woman in my district who is in 
high school who plays on the boys’ football team. She and her 
mother came to me; they are very, very interested in what happens 
with this Title IX debate because she would like the opportunity 
to play football in college. 

My son was an Honorable Mention, All-American Tackle. I would 
not want any other son to be tackled by him, much less a daughter. 

Could you respond on women in contact sports? 

Mr. Hastert. That is up to the individual. It’s the individual’s 
choice. I know one of the people testifying today, T.J. Kerr, from 
California State at Bakersfield, has initiated a coed wrestling team 
and has had some success with it. I think that is an individual de- 
cision. 

But you are right on point. I believe exactly what you believe, 
that we should expand the opportunities for women, not bring 
down the opportunities for men. In your State, in California, your 
sons today, with recent decisions in California, probably wouldn’t 
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have the same opportunities in wres\ -ag and baseball that they 
would have had five or six years ago in coflege. 

Ms. WOOLSEY. I know my time is up, but I would like to suggest 
that we bring this debate up to that level, that our goal be to 
equalize this, not to take something away from someone. As soon 
as we start pitting winners and losers against each other, we have 
lost the debate, because it won’t work. 

Mr. Hastert. That is exactly my thesis, so I thank you. 

Ms. WoOLSEY. Thank you, Mr. Hastert, and thank you, Mr. 
Chairman. 

» Chairman McKeon. I think that we may have been a little 

confrontational here, but I think that is because of the goal that 
we are working for. Just by bringing it up, I think we have rallied 
the troops and people are taking sides and fighting over a small 
piece of the pie, instead of saying what can be done to enhance the 
whole program. 

As I gather from what Mr. Hastert was saying, first of all, not 
cutting one at the expense of another is how can we expand oppor- 
tunities for all. 

Mr. Hastert. What has happened in reality is that the Depart- 
ment of Education, thiough the OCR, has given ultimatums to 
many schools saying, if you don’t wish to expand a woman’s sport, 
you drop two or three men’s sports to get close to proportionality. 
We are saying that is not the intent of Title IX, it is wrong, and 
we should take another look at it. 

Chairman McKeon. That is, I think, the whole purpose of this 
hearing. This hasn’t been looked at for a number of years, and we 
are tr>dng to determine what we can do to get everyone in the boat 
together. That is probably the biggest thing that I have been able 
to do in coming to Congress is say let’s try to work together. This 
probably would be a good place to be doing it. 

Mr. Roemer. 

Mr. Roemer. Thank you, Mr. Chairman. 

I welcome my fellow colleague from the State of Illinois before 
our subcommittee this morning. Certainly many of us, if not all of 
us, on this subcommittee and in Congress, agree with the spirit of 
law of Title IX. We want to make sure that girls and women have 
the opportunities that boys and men have in our society. 

As I go around the Third District of Indiana, I find more and 
more young girls are playing soccer, softball, baseball, yet many of 
- these young women and girls have not yet moved into the college 

ranks to see this reciprocated and reflected at the collegiate level. 
For example, at the University of Notre Dame, we have 175 young 
men try out for the baseball team, and only 35 or 30 can make it. 
We have only 25 or 27 young women try out for the softball team, 
and most of them make it. We have one of the best women’s soft- 
ball teams in the country, ranked in the top 20, and we are very 
proud of that. How do we get this law to work so that we encourage 
more women at the University of Notre Dame, 175, to try out for 
the softball team and to make that softball team and maybe in- 
crease the numbers to 35 or 40, ultimately on the roster? How do 
other schools like the University of Iowa and the University of 
Washington accomplish much of Title IX without eliminating men’s 
programs? 
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Mr. Hastert, you have said a couple of times that the OCR has 
required that men’s programs be cut. How can you attribute this 
directly — and maybe you have information that I haven’t seen 
yet — to Title DC rather than simply to some of the cost-cutting that 
is currently going on at many universities? 

Mr. Hastert. Because in specific instances, when the adminis- 
tration decides to cut a sport because of cost-cutting, just drop a 
sport and say it is because of cost-cutting. Others have been taken 
to court and entered in with OCR and had a consent decree or 
some type of an agreement that OCR will back off their court case 
if they drop two men’s sports. 

Mr. Roemer. And you have seen this in writing from OCR? 

Mr. Hastert. President Jorns from Eastern Illinois University 
will testify today that that happened in his school, and through our 
efforts they reengaged the OCR so that they did make a change. 

I believe Northern Illinois University said that if they expanded 
one women’s sport and dropped tw^o men’s sports, then the OCR 
would back off their case. It is there. It happens time after time, 
after time, after time. 

Mr. Roemer. I would certainly like to see the proof of that in 
writing — not that I question what you have said at all — but I will 
ask the same question to the representatives of the Department of 
Education’s OCR office, and I appreciate your answer. 

Representative Collins, let me ask you a question. You certainly 
have made a very compelling case that we have not complied, that 
we have a long way to go. What suggestions would you have for 
us to improve opportunities for women at the collegiate level, and, 
as I gave the example earlier, how do we encourage young girls to 
get involved so that we don’t see this problem later on? 

Mrs. Collins. I would like to see OCR begin to take some of 
these cases to court themselves, rather than having the young girls 
do so. Then I would like to see the Federal Government deny some 
of these universities Federal funds. I believe if that were to hap- 
pen, they would all begin to look at the law and say, well, we are 
going to be in compliance. Until that happens, I think you are still 
going to have these armments, I think you are still going to have 
people ignoring Title IX, and I think you are still going to have the 
same problems, where you have the school administrators, you 
have the NCAA, which, of course, as you know, is composed of the 
school administrators and the athletic directors and coaches, doing 
the same things that they are doing now. There has to be some- 
thing to ^ve them a jolt to let them know that we are very serious 
about giving young women an opportunity. 

It was said here that perhaps we ought to raise funding or create 
some kind of a mechanism by which the men can stay where they 
are. But we know the Federal funds aren’t there. Who are we fool- 
ing? We are kidding ourselves if we think the money is going to 
drop out of the sky. The money isn’t ^oing to drop out of the sky. 
I think we need to give enforcement a big try. That is what I would 
like to see happen. 

Mr. Hastert. But you will note that there are a lot of programs, 
such as at Notre Dame and at others across the country, that offer 
women slots, scholarship slots, but don’t have enough women inter- 
ested in participating. The interest isn’t there, so in order to meet 
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proportionality, they start to cap the number of walk-ons and cap 
men’s participation, which doesn’t cost the school any money at 
all 

Mrs. Collins. But there are schools where there is a great deal 
of interest. Why do you think we have had these courts cases? The 
women have gone to court saying they want to play soccer, saying 
they want to have a swimming team, saying they want to play 
squash or have archery. They want to have these various kinds of 
sports, and they have been denied the opportunity. 

You can always point to one or two isolated incidents and say 
they are indicative of what is happening across university cam- 
puses all over the world. Not the case. I believe we have to have 
enforcement. I believe the OCR is the place to do it, and until that 
happens, you are going to have these kinds of problems. 

Mr. Roemer. Thank you, Mr. Chairman. 

Chairman McKeon. Thank you. 

Mr. Barrett would like to acknowledge a member of his State be- 
fore he has to leave for another meeting. 

Mr. Barre'IT. I thank the Chairman for recognizing me. 

As a Member of the full Committee on Economic and Educational 
Opportunities, it is a pleasure to be able to sit in for a moment in 
this hearing today which is important to so many people. I want 
to take a minute to reflect on the subcommittee’s records, that Dr. 
Tom Osborne, the Coach of the National Champion Nebraska Corn 
Huskers is in the audience today. As many of you know, he is the 
winningest active college football coach in the Nation and was just 
voted the National Coach of the Year. I think it is significant that 
he is here today because of the continuing interest in a program 
that has been successful. 

And perhaps following up on Mr. Hastert s comments — while we 
need to encourage, and should encourage, access to viable athletic 
programs, we also need to be careful because we are walking a very- 
fine line not to penalize successful programs. 

So I want to thank the Chairman for allowing me to introduce 
a friend of mine who the last time we met was at the White House, 
when Dr. Osborne had his winning Nebraska Corn Huskers in 
Washington to meet the President a couple of months ago. I won- 
der if Dr. Osborne would please stand and be recognized. 

[Applause.] 

Mr. Barrett. Thank you, Mr. Chairman. 

Chairman McKl:on. Thank you. 

Mr. Reed. 

Mr. Reed. I have no questions. 

Chairman McKeon. I think that concludes all the questions 

Mrs. Mink. Could I ask a question of our colleague Mr. Hastert? 

Mr. Williams. Mr. Chairman, I ask unanimous consent that the 
gentlelady, not a Member of this subcommittee, be recognized for 
one question. 

Mrs. Mink. I know that the Office of Civil Rights will be testify- 
ing also and presenting their side. I am very much interested in 
your statement that with respect to Eastern Illinois, that the uni- 
versity was given only one avenue to satisfy Title IX, and that was 
the question of proportionality. 



o oo 




32 



The summaries that I have here indicate that there were no in- 
creases in women’s athletic opportunities at the university since 
1978, and that, taking that note, which was one of the three in the 
regulations that you need to comply with, OCR searched for areas 
which might very well meet the other requirements in the regula- 
tions. And in searching for aspects of qualifications with respect to 
the other two, OCR found that women students had requested es- 
tablishment of programs and were ignored by the university. So, in 
contrast to the illustration that at Notre Dame, programs were set 
up, but women were not interested in participating, at Eastern Illi- 
nois, specific requests by women athletes were ignored, and no new 
programs were established for women since 1978. 

Could you comment on that? 

Mr. Hastert. First of all. President Joms will testify on behalf 
of Eastern Illinois. He is certainly an expert on that situation. My 
understanding was that one of the sports that was demanded to be 
put in place was field hockey. That is not an indigenous sport to 
Illinois; it is more of an East Coast sport. 

In addition, the OCR said, you eliminate two men’s sports. It is 
the elimination of men’s sports that I think is egregious here. And 
I think it is fine to grow women’s sports as much as possible, I 
have always been an advocate of that. But to meet proportionality 
by eliminating men’s sports is wrong, whether it happens in Illi- 
nois, or in Ohio, or in Hawaii, or in California. It is wrong to do 
that. 

Mrs. Mink. Thank you, Mr. Chairman. 

Chairman McKeon. Mr. Ewing. 

Mr. Ewing. Thank you, Mr. Chairman. I appreciate being able 
to participate as an observer and to have a question in your sub- 
committee. I thought maybe I ought to be sitting out there between 
my two colleagues from Illinois, both my good friends. 

Congresswoman Collins, you seem to indicate that you would ad- 
vocate more court cases to try to bring this into equality, the equal- 
ity that you think is lacking. Recently, a university in my district 
dropped a male sport and added the same sport on the women’s 
side. Would it not be then that the male athletes who can no longer 
play soccer should be going to court to try to show that they have 
been denied rights because we now have women’s soccer. 

Mrs. Collins. The court system is open to everybody. That is the 
way of our country. 

Mr. Ewing. I realize that, but do you think that will get to the 
goal of equality? In this case, whatever the reason, whether finan- 
cial or to come into compliance, they had decided that they will add 
women’s sports and cut men’s sports to try to meet the guidelines 
of the law and their budget requirements. But who does it leave 
out? It leaves out male athletes who were involved in that sport. 

Mrs. Collins. Who was left out before? It was the women who 
wanted to play soccer. 

Mr. Ewing. Is that equality, though, to change where the dis- 
crimination lies? 

Mrs. Collins. It is not equality, but it equalizes the men and 
women who want to play. You have both playing. However, if a 
young man wants to go to court, he is welcome to go to court. That 
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is what our system is for. Perhaps they will rule in his favor. He 
ought to take it to court if he wants to. 

Mr. Ewing. That leaves the university with coming back to cut 
a women’s sport then? 

Mrs. Collins. They should have done the right thing in the first 
place. It gets them ofT the hook by saying we have taken this case 
to court and the judge is going to decide, rather than the adminis- 
trator of the university making a decision before that time. 

Mr. Ewing. One follow-up question, Congresswoman. Would you 
think that there could be a better way tc determine the interest be- 
tween the sexes for sports than just saying you have 50 percent 
women or 52 percent women, you will have 52 percent slots for fe- 
males and 48 for men? Do you think there is a better way that we 
can truly avoid — the point you made very aptly — both sides going 
to court? Our courts are clogged with a lot of other things. 

Mrs. Collins. I am interested in hearing suggestions that may 
be out there. I have given my suggestions for more than four years 
on this case. I would like to hear what others have to say. I want 
to hear them say that football is not sacrosanct and that there is 
an opportunity for women to participate in sports on an equal basis 
with men. 

Mr. Ewing. Thank you. 

Thank you, Mr. Chairman. 

Chairman McKeon. Thank you. 

Football is not sacrosanct. 

Mrs. Collins. Is that asking too much, Mr. Chairman? 

Chairman McKeon. I wish we weren’t on national television, I 
would like to talk about this a little bit. In some places it is. 

You said you were interested in ideas. One of the comments that 
was made earlier is that the reasons why we have athletics are 
that benefits are derived from teamwork and that participation and 
exercise builds up your muscles. A lot of benefits come from athlet- 
ics. 

You know, I went to Brigham Young University, and one of the 
things that they did when I went to school was to offer a very good 
intermural sports program that really enlarged the opportunities. 
I had great interest, just was never a very good player. But 
through the intermural sports that they had broadly throughout 
the school, we were able to participate and get all the other bene- 
fits, even though we were never, some of us, able to play on a par 
that would enable us to play on one of the major teams. That is 
one possible suggestion where you could get all of the benefits that 
come from sports, except for the very top competitors — most of 
them, it seems — at university levels go on to professional sports at 
some level. We appreciate 

Mr. Hastert. Could I say one thing and follow up on what Con- 
gressman Ewing said, and the encouragement by Representative 
Collins to go to court. A lot of colleges and universities have a lim- 
ited amount of money to spend on education — and that pie gets 
smaller all the time — and are intimidated by being pushed into 
court. Just as we saw in other types of liability and tort reform 
cases, the very threat of going to court and having to spend $1 mil- 
lion, or $1.5 or $2 million that they need to spend for the education 
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of young people, to defend themselves in court, in a Federal court 
against a Federal Agency, they don’t see that they can win. 

The way the law has been construed and the precedents set by 
the Federal court, this is an intimidator. So I understand why my 
good friend from Illinois wants to push people who feel they 
weren’t given a fair shake into Federal courts — because precedents 
have been set, and the schools would rather settle than spend very 
precious dollars that could be spent on education trying to defend 
themselves in Federal court. 

Mrs. Collins. Mr. Chairman, I would hate to think that the Fed- 
eral court is an intimidator. That is strong language. It seems to 
me that Federal courts are out there to be fair to all people. That 
is pretty heavy. 

Chairman McKeon. Pretty heavy, and I think probably has a 
great deal of truth. 

Mrs. Collins. Yes, but let me tell you something; I would hate 
to think that. 

Chairman McKeon. I want to thank you for bringing this up. 

Congressman Hastert, it was your attention that brought this de- 
bate and brought this hearing, and I appreciate your doing that. 
We will excuse the present panel how and move to the next panel. 

Thank you very much. 

Our next panel will be comprised of the Honorable Norma Cantu, 
Assistant Secretary for Civil Rights, U.S. Department of Education; 
Dr. Vartan Gregorian, President of Brown University, we will hear 
more about him from Mr. Reed, and Dr. David Jorns, President of 
Eastern Illinois University. 

Mr. Reed. 

Mr. Reed. Thank you very much. 

Mr. Chairman, I would first like to thank you for holding the 
hearing today on this very important topic, and I would especially 
like to welcome Dr. Vartan Gregorian, the President of Brown Uni- 
versity, who is here to testify today. President Gregorian is both a 
distinguished member of the Rhode Island community and a na- 
tional leader in educational policy. 

It is good to see you, President Gregorian. 

I am a strong supporter of Title DC and would not support any 
efforts to weaken the statute. Since its passage over 20 years ago. 
Title DC has led to greater opportunities for girls and women to 
participate in athletics. Indeed, Title IX has shaped in a significant 
and productive way the face of American education. We do not 
want to lose this ground. 

Efforts to increase athletic opportunities for women at the inter- 
collegiate level have filtered down to the high school and grade 
school levels, where opportunities for girls to participate in athlet- 
ics have grown significantly. Today, we will have the opportunity 
to review the effects of ^Pitle DC and compliance activities associated 
with the Office of Civil Rights at the Department of Education. 

I welcome the witnesses here today, and I look forward to hear- 
ing their testimony. 

Again, I am particularly pleased to see President Gregorian here. 
He is a rnsjor figure in our community. 

Chairman McKeon. Thank you. 
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We will, in the interest of time, ask the witnesses to summarize 
their written statements, which will be made a part of the official 
hearing record. We will go now to using the lights that you see 
there. When the green light comes on, you have four minutes. 
When the yellow hits, you have one minute. When the red hits, 
there is a big hole that opens up . . . 

[Laughter.] 

Chairman McKeon. Let’s hear first from Ms. Cantu. 



STATEMENT OF HON. NORMA CANTU, ASSISTANT SECRETARY 
FOR CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION 



Ms Cantu. Good morning, Mr. Chairman, and Members of the 
subcommittee. Although Title IX of the Education Amendments of 
1972 passed 23 years ago, there is still much work to be done. I 
really appreciate the opportunity to visit — that is a Texas phrase; 
it is a verb — with this subcommittee to discuss what still must be 
done to fulfill the promise and to make the promise of Title IX a 
reality. 

I have been Assistant Secretary for Civil Rights at the Depart- 
ment of Education for two years now. I appreciate being invited to 
discuss the role of the Office of Civil Rights in making that promise 



a reality for all students. 

I need to take dead-on, right away, the issue of looking for com- 
mon ground because I completely agree with the Chairman; that in 
fact has been the theme that has been driving our Office for Civil 
Rights, that looking for common ground, looking to serve all stu- 
dents has been very important. 

And I recall a conversation in my first year, when the College 
Football Association came to talk to me about what they saw as 
tension between men and women, and competition between men 
and women. And what I urged them that first year that I was in 
this position, I urged them to look for the similarity and focus on 
the similarities rather than the differences. Because, together, I 
urged that they could build a bigger base of support for athletics 
rather than be divided and have it appear that they could not work 
together. So I agree that we need to look for the common ground. 

\^at I want to cover today, to summarize, is Title IX, the De- 
partment’s regulation and policy, what it requires and what it does 
not require, some misunderstandings and a general description of 
our approach and enforcement. I want to mention in closing why 
we enforce Title IX. 

It has been mentioned in earlier testimony what the history of 
Title IX is. Let me just make two points about that history: 

First, Title IX has enjoyed bipartisan support. It was passed 
in 1972, in the spirit of bipartisanship, to ensure that all peo- 
ple, men and women, were not subject to discrimination. 

Second, several times Congress has continued to affirm its 
commitment to Title IX. It has affirmed that Title EX covers all 
sports. It has affirmed that 'Title EX is intended to be enforced, 
and Congress has specifically rejected anv attempts to pull 
back or to curtail the enforcement of the Title IX. 

In the 23 years that has passed, the Department of Education 
regulated only once, and that was highly visible, involving '*om- 
ments across the country; we received 9,700 comment? And those 
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regulations passed back 1974 and were signed by President Ford 
in 1975. Those regulations were submitt^ to the House Sub- 
committee on Postsecondaiy Education, and the House subcommit- 
tee held hearings, very visible, lots of participation. 

Those regulations, the only ones that we have ever had, became 
effective in 1975. In the 23 year history of Title DC, the Federal 
Government has issued policy guidance once, again highly visible. 
There were more than 700 comments from the public on the policy 
guidance. And in the spirit of bipartisan support, that guidance 
was issued and promulgated in 1979. 

I recognize as ^sistant Secretary that making the promise of 
Title DC a reality is a complicated task. I tried to summarize what 
Title DC requires on the two charts at my left, to your right. 

[The information follows:] 



1 . Athletic Financial Assistance 

Must be proportionate to participation rates, unless non-discriminatory reasons 
justify non-proportionality. 

2. Interest and Abilities 

A. NoncMscriminatory participation opportunities provided, as measured by: 

• participation numbers that are substantially proportionate to enrollment by gen- 
der; or 

• history and continuing practice of program expansion for the underrepresented 
sex; or 

• fully and effectively accommodating int ■‘rests and abilities of the 
underrepresented sex. 

3. Competitive team schedules must equally reflect abilities, as measured by: 

• schedules that afford proportionally similar numbers of athletes of both sexes 
equivalently advanced competitive opportunities; or 

• history and continuing practice of upgrading competitive opportunities of the 
underrepresented sex. 

3. Equivalent Treatment, Benefits and Opportunities 

Determined by examination of 11 factors. 

• Equipment and supplies; 

• Scheduling of gamea^practice times; 

• Travel/per diem allowances: 

• Opportunity to receive coaching and academic tutoring; 

• Assignment and compensation of coaches and tutors; 

• Provision of locker rooms, practice ana 'omo'titive facilities; 

• Provision of medical and training facilitiei. ■ 'd services; 

• Provision of housing and dining facilities p* devices; 

• Publicity; 

• Recruitment of student athletes; 

• Provision of support services. 

Ms. Cantu. As you can see, the standards are detailed, just like 
the rules of play in sports. In order to ensure fair treatment of 
players, we have very clear and detailed rules. 

I want to focus, though, on the three-part test. You have already 
heard an allegation that my office follows only the proportionality 
test. That is absolutely untrue. We have a three-part test, and we 
use a three-part test. That is the practice that we have followed in 
the two years I have been here. 

I cannot defend the prior administration, but I can speak for 
mine. It is my absolute practice that each part of the three-part 
test is independent, should be used, will be used. If there is an in- 
stance in a regional office where that is not happening, I want that 
brought to my attention. 
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I thank Eastern Illinois and Congressman Hastert for their con- 
cerns, but in fact in this administration we do not focus on a one- 
part test alone. 

I want to close by talking about the benefits, but I can reserve 
that for later questions. 

Chairman McKeon. Thank you very much. 

[The prepared statement of Ms. Cantu follows:] 
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StiVL* iho passjge .»t 'I'ltlo IX the HJu^Miion Amendments ot I ^^"2. 
il'.ere have been mans ea^^^ m,ide m the etl*'ri to ensure equal upporuimue'' l»'r 
all Ntiuients: houe\er. there is still mueh \u'rk to be done ifue are to t'ult’ill the 
i'r»'mise «'t that landmark legislation. I apf^reeiaie having the opportunit\ t-' 
disvuss the ettorts oi the United States Department <»t Edueation's Oifiee tor 
R'.ehts iO('Ri itiake that promise a realitv tor all. 

Because this is m\ first opportunit\ t^' leMiiv bet'orc this ;ommiit^c. I'd 
oke to t'egin nn rehiark.s 'vvitp. a ^-lel . \ .r*. -e'A . j OCR and its tax'. 

V nt^'^r. ement \u'.rk. OCR’s pnniarv responsibility, is lo ensure that reeipients , t 
l ed.er.il tiiUneiai a^sisianee do not do . rimmaie against students. l'a:u!i>. ‘'C 
t;-.. 1 ;.d;\ .dnais .-n tb.e basis rt :a.e. ;.•! i. !*,ai;onal ‘'rigim se\. dis.ibilits 

:j.* m('K .-.o.drs* *'es ii..- leai p: *l‘:e:ns . i :_i, sUideiiis b\ ut'rking v\uh 
o .p.eni, to vk\eiop 'irone. j.due.iiior.a!is 'oimd lemedies to probleno 
a: summation We Mier .i" 0 *.an:e t‘ ippropriate. ^onda i 

V o;j:*.r>ns ,|i :J'.e natioifs '.(•.iKH} ‘i ooiiuis .ind C5C.K) eoUeevs aiM 

..;io. e: 'it:es f!)a» reeeoe I'edei'.il oids 

\v t)(*R nv \.s t.Tv.aid ‘.'.ith oi;; e n 1 of.- einenl responsibilities, it iv 
vmitniteJ to an oj'en and meaningU:! dial-'gue on issues, sueh as Title (X. : : 
'a1ii.1i it !\i'‘ 1 estvMisjbiliiv In taet. in mv oai» \ears as Assistant Seeretar\. ‘As 
’: i\e met -Aith main, mam groups representing numereius eonstitueneies and 
;me:e-is* -ail m an ettVirt to ensure that ue understand the pndMems that ue aie 
addre'-iiii: lr»Mn the man> perspeeti'-es ot ihv'se uh(^ are at't'eeted In our v.- i.s 
\':d.' i»'Mn our irequeni oiters ot teehnieal a^sisninee and pariieipation at 
.•!/erep..es \^.here ue I'.ear Irvun our eon'titaenis. ue ha\e also met u ah 
'OameroU', er^ ups lo diseuss_ speeitieallv . the Title IX standards that appb. 'v' 

■ ‘ieeiate .ithlet:es. and ua*>s to enoiie ’iiai line IX entt'reemenl i-^ ,ir • 

■ sa'. - lhal are both lallhUll to the ( ’• -‘g ress;onal mandate and hiu l ' . a 
i;*d > (See Kxliihit I. Tit It* !\ \thleties Working Sessions 
\tti mb fs| 



(Teime'A -o T.'-.pinonv 

( );ve < 1 the nation's landmark si^il Mgh.ls laus is Title IX ot the Edu.at. 
\: .. n.ilniem- i'! 2 I ho lau Aas e:ia ted In the C ongress ti' vliminale m 

oi ,di a-pe.ts .a .\nu'ii..m .s!;*.ai;oii in die .lasMo.-m. .n 
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.iifcTip.y". in ihc ^;chO(il workplace, and on ihe athletic rieldj>. OCR i> the 
st'ie icderal agency charged with the responsibility of enforcing Title IX in (he 
Context of athletics, which is considered an integral part of an institutu'n's 
education program and is. therefore, covered by the Title IX statute. 

In seeking to ensure a level playing field for all, OCR’s enforcement is 
faiihtul to the clear and unequivocal Congressional mandate of 
nondiscrimination in Title IX: that members of both sexes be provided equal 
oppj^rtuniiies to participate in athletics. Indeed. OCR’s guiding principle in this 
area-and in other areas of civil rights enforcement-is to ensure that all students 
are atfordeu equal opportunities. Title IX is a basic non-discrimination 
requirement, intended to expand, not limit, opportunities. That is the driving 
iv'.r^e of OCR's enforcement, which is ^^a-thful to the expressed will of 
Congrc'^s. tle.xible in its dealings with ^.olleges and universities, and fair in us 
protection ot b(\vs and girls. 

r.'da\. I wdl discuss three issues: 1 1 ) the need for Title IX— in 1972 and 

1 - cJCR’.s role in the enforcement oi this law; and (3) the way in which 
(K’R is working to ensure equality of oppt^rTunitV for all students. In my 
comments. I also will address several criticisms of Title IX and OCR’s 
enti'rccmcni aciivities under this law. These arguments-some of which date 

0. KK nvue than a decade— have again surfaced, and I appreciate having the 
opporuinitx today to address them. They are, brietly: 

1 . One allegation is that ‘Title IX enforcement reduces athletic opportunities 
tor men. " In fact. Title IX is intended to expand opportunities, not reduce 
them. Moreover, men’s participation in intercollegiate sports has increased 
since the passage of Title IX, and participation as measured by numbers of 
men s non-revenue producing sports has increased in the last decade, as well. 

2 .Another argument that’s been made is that "OCR’s enforcement of Title LX 
.imounis to an inllexible quota." This is simply not the case. OCR regulations 
and policy guidance do not mandate statistical balancing as the only way to 

.u 'me^c Title IX compliance. 

Lm.ill'. . It has been asserted that Pooiball is not treated as a unique spt^ri ,n 
ihe entorcement of Title IX." To the contrary, OCR policy guidance mandates 
that It cimsider the unique aspects of all sports when it assesses compliance with 
Title LX. At the same lime, no sport is exempt from Title IX. OCR is laiihtul 
i*» thcM* principles in its entorcement ot Title IX. 
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iii_ L-i iiL i:V L ;Ai 

Hcutc ui>Ju^Mnu Ti'L* IX ar.J OCR's L‘ntjrs\-nu‘ni ot il in the mca .*1 
.iililctus, rj like lo address the real needs (M real students that Title IX uas 
desiened to remedy-needs that existed in 10*72, and needs that exist lodav. 
Beti'fe Its passace. athletic scholarshij's t\'r at^inen were rare. Alter winninii 
tU(' s'Aimming gold medals in the 10^4 Olvnipics, Donna de \ arona v.as. in 
eiiect. loreed ii) retire at the age ot P; sehi>larships at colleges {'or women in 
su:m.ming did not exist. Meanwhile, her best triend, a fellow gold medalist m 
swimming. Di>n Schollander. got a lull scholarship to Vale. E\en bv lOT’d- 
!vv»' >ears alter the passage ot Fnle IX -there had been little progress: it was 
estimated thsit ."^O.OOO men were atteiiding eollcee on athletic scholarships th:it 
>ear. c«-mpared with less than .^0 women 

I !us s isible and drarnaiic ineqiMhiv w.ts mu iust limited to scholarships 
\t "i.c I.ii'ge s, -uthw estei n unAersn\. wonKni had 10 sports and a total budeet 
oi ^2t)U .-\i .1 Big fen sehooi. wo-men r.\ei\^d $4O.:J00 out ot a SO milluMi 

.nh!\,\i> budget. And. at an .\t!tinii\. CA loa (.'oiilerence scho(.>l. wt'^nen received 
S.'O.OOCt oi the SZ.2 million ^omniiiied to iniercoilegiaie athletic . 

('iMisider. m this regard, the stor;. > t the women’s erew' team that won 
two national championships in 1474. Thev did it without one cent from their 
university S athletic department, which gave the men’s crew team $35,000 and 
two lull-time coaches. Listen to the words of a member from that women's 
crew team: 



”We practice at six in the morning so we won't get in the 
way of the men's team, and also because our volunteer coach 
w'orks from 9 to 5. To compete in meets we have to borrow 
boats from other schools. We fund-raise with bake sales, 
raffles and car washes. We even resorted to a rowing 
marathon. We set up a swimming pool in front of the 
student union and rowed in two-hv^ur shifts, 24 hours a day 
for one whole week. People came by and threw change into 
the pool. It was like begging. But (he money had to be 
raised somehow. The university wasn't going to give il to us 
and we wanted to compete." 

Even today, we are finding in our cases that women are being denied 
comparable opportunities and necessary operating, recruiting, and scholarship 
dollars. In addition, in recent years. OCR has investigated cases in which a 
school provided each of its men's teams separate, well-furnished locker rooms, 
while all women's teams were forced to use the same one locker room. At this 
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•ai:ic lucij .*mld use v^cigfu training equipment at no h.irge; ‘vt-n'en. 

i»n the oiiicr hand, v^ere required to pay ibr this opportunity. And. in another 
ea.se. a 'a omen’s crew team was provided shells designed for men that \«.ere t-*o 
heavy to use in practice or competitions. At that same school, there was nt'i 
locker room at the boathouse available to women when men and women 
competed on weekends. 

The story is not entirely anecdotal, however. Let us look at the statistics 
retlcciing the participation of women at NCAA member institutions in 1071, the 
>ear betore Title IX ’s passage, and in 1004 [see Exhibit 2, Intercollegiate 
.\thletics Participation by Men & Women in NC/V/\ Member Institutions). 
Two c>bser\aiior.s are apparent; I. Since the passage of Title I.X. women have 
made ogmricani strides in their participaium m intercollegiate athletics. 2. 
Despite those gams, there is still much work to he done if the promise ul Title 
I.X IS be lul filled. 

Sen.Uf'T Hatch has pchaps best captured the essence of the meaning and 
pr'imi''e o! Title IX. In 1984, un the ocnate floor, he observed that there were 
lew. il .mv. Sciiaiors who did not want "Title IX implemented so as to coniiniie 
to encourage women throughout America to develop into Olympic athletes, to 
develop m educational activities or in any other way wiihm our schmils ot 
higher education." 

Indeed, in the discussions surrounding Title IX, w'c should not lose '-ight 
ot the importance of providing equal opportunity to participate in athletics. 
There are many benefits to participation. According to the Institute for 
.Athletics and Education, girls who participate in sports are three times more 
likely to graduate from high school, 80 percent less likely to have an unwanted 
pregnancy, and 92 percent less likely to use drugs. Also, the health benefits 
are e.xicnsive. For example, studies report that women who participate in 
sports lower their risk of breast cancer. There are psychological benefits, as 
well. Women athletes have a higher level of self-esteem and confidence and a 
lower rate of depression than non-athletes. (Colton and Gore, Risk Resiliency 
ana Resisiaiice Current Research on Adolescent Girls, Ms Foundation, 

The availability of athletic scholarships dramatically increases the ability ot 
athletes to pursue a college education and to select from a greater range ot 
institutions. Eventually, this has implications for future employability of 
persons who will go on to become productive members of our society. 

And then there are the important values we learn from participation in 
sports - teamwork, standards, leadership, discipline, work ethics, self sacrifice, 
pride in accomplishment, strength of character. These values are as important 
to women as they are to men. 
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A number of former women athletes point to commumcaiion learned in 
sports competition as key to their upward career mobility. Ninety-three percent 
of women in one study agreed that women who participated in sports would be 
belter able to compete successfully later In life. Another interesting statistic - 
80 percent of women who were identified as key leaders in their Fortune 500 
companies had sports backgrounds. 

Perhaps the value of non-discrimination in sports, as guaranteed by Title 
IX, is best exemplified by a letter I recently received from a woman in New 
Jersey. She said: 

My concerns are not selt directed, for my opportunity has long 
since passed. My concerns are not for my daughter, who had a 
ery limited opportunity, M> concerns are for my granddaughter'^ 
and other young females whose future I have hope for, 

.As a child. I lined athletics and physical activity. I was talented, 
but nay talent was not appreciated or approved of by most ... I 
watched my vddor and \ivjnc;T brothers compete on school reams. 

It didn't matter that in the neighborhood pick-up games, I was 
selected before my brothers. Society dictated that I should watch, 
and they should compete. .So at home in the backyard, I would 
catch as my brother worked on his curve ball, I would shag flies as 
he developed his batting prowess and as I recall, I frequently 
served as his tackling dummy. 

. . . The brother I caught for. and shagged for, and served as a 
tackling dummy for, went on to Georgetown University on a full 
athletic grant. He later became Vice President of a large banking 
firm .... 

So, while I rode in the backseat on the bus of opportunity during 
my lifetime, I want my daughter’s daughter and her peers to be 
able to select a seat based o\\ their abilities and their willingness to 
work. Don't deny them the things I dreamed of. 



Title IX and Department of Education 
Iifl 



To ensure that all people, regardless of sex. get the opportunity to "select 
a seat based on their abilities and their willingness to work," and in a spirit of 
bipartisanship, Congress passed Title IX in 1972. Following the passage of 
Title IX, Congress has on several occasions reaffirmed the non-discrimination 
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guarantee in the context ot athletics. Consistently. Congress has expressed the 
\ lew that intercollegiate sports, including revenue producing sports, are within 
the coverage of Title IX. just as Congress has rejected attempts to curtail the 
enforcement of Title IX. [See Exhibit 3, History of Title IX Legislation, 
Regulations and Policy Interpretation.] Notably. 21 years ago, Congress 
considered and rejected an amendment to the Education Amendments of 1972 
that would have exempted revenue-producing sports from coverage under Title 
IX. Instead. Congress adopted a compromise amendment that directed the 
Department of Education’s predecessor agency, the Department of Health. 
Education, and Welfare (HEW), to publish proposed Title IX regulations that 
contained — and I am quoting the statutory language — "reasonable provisions 
considering the nature of particular sports." 

On June 20. 1974. HEW publibhed proposed regulations, which included 
specific provisions for college athletics. In response to the notice of the 
proposed regulations, HEW received over 9700 ci'imments. which were 
considered prior to publication of the final regulations. 

President Ford signed the Title IX regulations on May 27, 1975. They 
were submitted to Congress for review pursuant to the General Education 
Provisions Act, and during the review, the House Subcommittee on 
Posi.secondary Education conducted hearings. The regulations, which became 
Cifective on July 21. 1975, established a three-year transition period to give 
secondary and postsecondary institutions sufficient time to comply with the 
equal athletic opportunity requirements-a period that expired in 1978. 

To complement the regulations. OCR issued a Title IX policy 
interpretation to provide colleges and universities with more detailed guidance 
on how to comply with the law. This policy interpretation was issued on 
December 1 1. 1979, after OCR reviewed more than 700 comments on a 
proposed interpretation issued a year earlier, and after extensive consultation 
with educators, athletic directors, coaches, athletic associations, civil rights 
groups, and education organizations. OCR also visited several colleges to 
*'biam more information on their athletic programs and to assess how the pX’...- 
would apply in actual practice to the athletic programs at individual ^ain[iu^c- 

The Title IX policy inierpretaiion, along with the Title IX statute and 
implementing regulations, have governed OCR's enforcement in this area tv>r 
alnuwi two decades, enjoying the bipartisan support of Congress and full 
suppi'rt of the courts. 
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Title IX Requirements: 

What They Do and Do Not Mean 

The 1979 policy interpretation clarifies responsibilities under Title IX in 
three basic areas: 

athletic financial assistance; 

athletic benefits and opportunities; and 

accommodation of student interests and abilities. 

The Title IX regulations require that the total amount of athletic financial 
avsistancc awarded to men and women be proportionate to their respective 
participation rates in intercollegiate athletic programs. However, disparities in 
awarding financial assistance may be justified by legitimate, nondiscriminatory 
laciors For instance, in a college or university beginning a new athletic 
pro^:rani. institutional officials may decide it is necessary to spread the increase 
m sv holarsh.j ?5 over a period of time bv awarding fewer schc-arships during the 
fiisl few veai 2 > than would be necessary to create immediate proportionality 
Iviweeii male and female athletes. 

Wall respect to the second area -- athletic benefits and opportunities -- '.he 
.ompliance standard is that male and female athletes should receive equivalent 
iviiefii.s. ireainicnt. services, and opportunities. Under this standard, identical 
benefits and opportunities are not requiied. Differences that result from 
ntuidiscrimmaiory factors arc permitted. Generally, these differences will be 
the result of unique aspects of particular sports, such as the nature or 
replacement of equipment and maintenance of facilities required for 
competition. 

Those who have argued OCR docs not consider the unique aspects of 
lonibail programs in its enforcement ot Title IX are. simply, misinformed. For 
example. OCR has tound that the size of the football team and the nature c,| 

:he "p^ it itisiify an apparent imbalance thit fa\ors the football team in the 
prows;. Ml * t medical ana training facilities and services. Similarly, OCR lias 
:«Hina .i school to be m compliance with Tu:e I.X where all teams had 
comparable equipment replaccrucnt schedules- -with the exception ol spori- 
>pecilic equipment in football. In that case, despite the tact that tooiball 
appeared to have a higher equipment replacement rale, at least with respect to 
helmets and other satety equipment, OCR found no violation in terms of the 
pr«wisKMi nt equipment and supplies. 

.\l>o, some legitimate disparities may be related to special circumstances 
.1 temporary nature. For example, disparities in recruitment activity tor any 
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particular year may be the result of annual rtucmations in team needs for first- 
year athletes. A violation will exist only if disparities result in the denial of 
equal opportunity to male or female athletes. In short. OCR’s approach allows 
institutions Hexibiliiy in conducting their athletic programs in recognition that 
each athletic program differs. 

With respect to accommodating student interests and abilities - the third 
area -- a recipient institution will be found in compliance with Title IX if it 
provides men and women both (1) nondiscriminatory participation opportunities, 
and (2) competitive team schedules which equally reflect their abilities. A 
school will be found to provide nondiscriminatory participation opportunities if 
it meets any part of a three-part test: M i by providing athletic participation 
opportunities in numbers that are substantially proportionate to enrollment bv 
gender; or (2) by establishing a history and continuing practice of program 
e.xpansion for members of the underrepresented sex; or (3) by fully and 
etfeciixely accommodating the interests and abilities of the underrepresented 
sex. No one part ot the three-part test is preferred by OCR or used exclusively 
by OCR over another as a method rit ensuring compliance with the law. 

Rather, tlie three-part test turnishes ihiee individual avenues for compliance, 

Seveial important points guide OCR’s enforcement of Title IX in ilie area 
athlelies. First. Federal courts across the country have consistently 
recogin/ed that ih: standards by which OCR assesses compliance w'ith Title I.X 
arc laithful to the will of Congress, Indeed, courts have observed that OCR’s 
pidicy standards draw their essence from Title IX, Moreover, OCR’s guidance 
in this area of Title IX enforcement; 

-dues not mandate numerical quotas; 

■does not mandate statistical balancing; 

-does not require that all teams be coeducational; 

-does not require parallel teams, or that the same number of 
teams be provided for men and women; 

-does not require that schools spend equal amounts of money on 
iiiembers of each scx; and 

-does not mandate the sports that schools must olf^'r. 
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inMcad. OCR s guidance. 

-does avoid any absolute requiremeni of numerical 
proportionality between the numbers of sports 
opportunities offered to men and women and the numbers 
of students, by sex; 

-does recognize that different expenditures on men’s and 
women’s sports may be permissible; and 
-does expressly recognize and factor into its analysis the unique 
nature of particular sports. 

Indeed^ the Hexibility with which OCR carries out its enforcement ot 
Title LX m the area of athletics is perhaps most evident when considering ‘v-*. 
tMten overlooked, points. First, when a ''.chool is found to be operating in 
violation of this anti-discrimination statute, it is not required to achieve 
compliance overnight. OCR. and the courl^. ha\e demonstrated tlexibilitv and 
reas')nableness in the time alhn^cd an inNtuutitm to achieve compliance with 
Title IX. Second, and perhaps most iirqv'riant, OCR does not mandate that ,i 
s».luiol uffer ail athletics program. OCR generally does not suhsumte its v;cws 
tor the decisions of an individual in'^titutnui as to which sports to otfor to its 
male and female students and at what ..oinpcuuve level. OCR's roie is to 
ensure that institutions conipl> with Title IX, and institutions can achieve 
compliance in many different ways. 

Of course, I have heard the argument, as you may have, that because of 
budgetary constraints, compliance with Title IX means, in effect, that men’s 
sports must be cut. In the past several years, a number of colleges and 
universities have experienced budgetary constraints. As a result, some have 
eliminated or "capped" men's teams, such as wrestling, sw'imming, and 
gymnastics. 

OCR does not advocate eliminating ‘capping" teams as a means for 
achieving compliance with the law. Nor has OCR required that men s teams ^c 
cut in order for institutions to come into compliance with Title IX. [See 
hixhibit 4, Title IX Athletics: OCR Enforcement Activities (FT 1989-94)]. 
OCR’s preference is that there be equitabie athletic opportunities for aj] 
students. However, individual institutions must make their own decisions about 
their athletics programs, including the distribution of athletic opportunities 
within the men’s program and within the women’s program. Indeed, the idea 
that "if women gain, men must lose" presents a false dichotomy. The federal 
court in the recent decision of Cohen v. Brown quoted one of the expert 
witnesses who stated: 
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I *v iK'\j ;:kU [>hiU'sophical!v in an;, ^aso v^horc \ou have a 
l're\ : i>un!> Jisadvaniaged population lliat you're tryine to bring up 
i«» snuU to the advantaged population, that it's a bad idea lu bring 
tno ad\aniaged pc'pulati(»n dos^n to the level of the disadvantaged 
l'Oi'ulaiu*n. 

in tael, looking at the “big picture ’ in micrcollegiate sports parlicipalitm. 
the number ot male college athletes increased since 1971. one vear beiore the 
pas>age <»t' Title IX. Moreover, they still account tor 64 percent of all college 
■ithleies at NC.AA msiiiuiions. [Se^ Kxhibit 2, Intercollegiate Athletics 
Participation hv Men & Women in NC. AA Member Institutions!. During 
the past decade, as well, there has been inere.i'‘ed participation by men in sfcuis 
«'ilur than toi^iball and baskeib.ill. i e . . i liic “non-revenue produciivc 
'poits iNee Kxhibit 5, Participation in .Men's NC.VA Sports Other than 
Football and Basketball], 



C cnc.!u\i‘in 

Title IX has hei u*d girls and women realize more of the benefits .u'd 
edLi^aiionai oppiortun’.ies atfordeu by aihi'Mic participation. Let u.s net U»s«. 
sight <'t the fact that a year betore Title IX became law, only 32.000 women 
p.mici|Mted m intercollegiate athletics. 'Today, that number is .iround 105.000 
Women are participating in lacrosse, soccer, and ice hockey, in addition to the 
iraditumal sports. And. contrary to some popular thought, men's athletic 
participation has ru2l decreased as insiitulions have moved to increase athletic 
opportunities for women. 

While I applaud the progress that has been made, the task of providing 
equal athletic opportunity remains unfinished. OCR continues to find serious 
violations in many of its cases, as do the courts, which are ruling with 
increasing tfequency that women are not receiving equal athletic opportunity. 
OCR will continue to respond to complaints, and it also will continue to woik 
actively vviih many schools and assoculiuns to address problems and issues 
before they become the subject of complaints. 

Rest assured, vve will continue to enforce Title IX fairly and to help 
institutions comply with the law. Many colleges and universities are striving 
to provide equal athletic opportunity, and we will work with them to find 
creative and innovative practical approaches to ending sex discrimination in 
intercollegiate athletics. 

Mr. Chairman, there is no place for discrimination in sports. 
Discrimination goes against the very grain of what competition is all about. In 
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*>pori> \vc encourage and reward periormance. In our history, sports have been 
the great equalizer, crossing all anificial social and class distinctions and 
barriers. We should showcase sports as a model of equality in American 
society. 

The Department of Education considers these hearings a significant step 
in clarifying the way in which, since us inception. Title IX in the area of 
athletics has been enforced, just as it is a significant step toward highlighting 
the need for equal athletic opportunity for all students. With your help we will 
make greater strides in establishing a level playi^’' field for all who wish to 
take advantage of athletic opportunity. 

Thank You 
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Title IX— Athletics Working Sessions 
Attendees 



Athletics Associations and 
Interest Groups 

American Volleyball Coaches 
Association 

1 'enter for the Study of Sport in 
Society 

C'ollege Football Association 

Council of C'ollegiate Women 
Athletic Administrators 

t'und for the I'eniitnst Maj'.nity* 
•Adilelics Project 

National Association id' C}irls 
and Women in Sport 

National Coalition for Women 
and Ciirls in Fid'>caiion 

National Collegiate Athletics 
Association 

National F.ducation Association 

National Asscxriation of 
intercollegiate Athletics 

National Federation of Slate 
High Sche'iol Associations 

National Sul'ihall ('oaches 
A.ssociatkm 



Trial Lawyers for Public Justice 

Women’s Basketball Coaches 
Association 

Athletic Conferences 

Big Ten 
Gulf South 
Southern 

Colleges and Utiiv crslties 

Southern Illinois University 

University of Arkansas 

University of Iowa 

University of Wisconsin, 

Madison 

Con gress 

Staffer, House Sui)conimillce 
on Commerce, Consumer 
Protection and Competitiveness 

OJhejr 

Pri\'ate l^w I'irm Aitoinevs (3) 
U S. IDepartment of Justice 

Exhibit 1 
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Source: NCAA Exhibit 2 




History of Title IX l>cgisIatioii, Regulation and Policy Interpretation 



52 




ERIC 



Exhibit 3 



History of Title IX Legislation 



1972 


Congress enacts Title IX. 


1974 


”Javits Amendment” enacted. Amendment to exempt 
revenue-producing sports from Title IX rejected. | 


1975 


Bills to alter Title IX athletics coverage die in committee. | 


1 1975 


HEW issues final Title IX regulation [Signed by | 

, President Ford]. | 


1975 


Congress reviews Title IX regulations and does not | 

disapprove them. j 


1975 

and 

1977 


Senate refuses to act on bills to curtail Title IX 
enforcement. 


1978 


HEW issues proposed policy 'Title IX and Intercollegiate 
Athletics" for notice and comment. 


1979 

1 


HEW issues final policy interpretation on Title IX and 
Intercollegiate Athletics.” 
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U.S. Department of Education 
Office for Civil Rights 
Title IX Athletics Receipts/Starts 
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Q. W'bat is th« nix. of conpUiot r«ctipcs in FY 1993? 

A. About two*thinU (66 per ce nt) of compUinti were filed afiinst ekxnencxry and secondary 

schools: another 27 percent for posuecondary mstmioon; 2 percent for vocanonal 
rehabtJUaQon; axHl S percen t for other types of agencies. 

Fifty-two pci cen t of all oomplamu were filed an the bass of disabibty ; 22 percent on 
race and naoonal ongin; 9 per cen t on mulople basu; 8 percent on sex, 1 percent on a^e 
and 8 percent on other basu. 



CompUinl 0«N^iptc« 



Q. W'bat were the bases of the cooiptaims OCR recdTcd ditriiii FY 1994? 

A. Dunns the past 5 fiscal ytan* more complaints were filed oo the basu of handicap 

djscnminaooR than on any other bass, thu also «ras mic for FY 1994 alone. 

The bases for all FY 1994 complaint rtenpu were as follows; 
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Handicap 


; 2.m 


52% 


Racc/Ne 


U62 


22% 


Sex 


449 


8% 


Aft 


76 


t% 


Other-* 


420 


8% 


Mulopk 


463 


9% 



•Includin* htie* no» un<kr (Xni’» jumd.cnoo. The* fi|uro include tr.uloplc 
complainu where mote than one basu ii ated. 
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COMPLIANCE REVIEWS 
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ACTUAL FY 1993 
INITIATIONS 


ACTUAL F.Y 1994 
INITIATIONS 
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FY 1995 
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1 vc \ I Abilav Groupm? 
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1 *' Mir.oniics m Special 

ivon Low-track Cour<;cs 
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\'.:\c W EEO for Pregnant Students 


4 


0 


0 


I m!o I\ \thletics 


:i 


■ :o 


? 


M.ir.t'tsincm t Racial/ Sexuah 


1 


10 
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STATEMENT OF VARTAN GREGORIAN, Ph.D., PRESIDENT, 
BROWN UNIVERSITY, PROVIDENCE, RHODE ISLAND 

Chairmsin McKeon. Dr. Gregorian. 

Dr. Gregorian. Mr. Chairman, Congressmsin Williams, Con- 
gressman Reed, Members of Congress, it is a great honor for me 
to come before this subcommittee. 

Let me say at the outset, since you have the text of my brief, 
that Brown University has been, is, and will remain a firm sup- 
porter of Congress’ goal in enacting Title IX. Prior to and since its 
passage. Brown has worked with great urgency, consistency, and 
steadiness to put in place policies £ind programs that provide fair 
treatment and. equal opportunity for women in all facets of life at 
Brown, including athletics. 

At Brown, we take great pride in our century-old athletic pro- 
gram. We also take pride in our burgeoning women’s athletic pro- 
gram. In breadth, depth, and quality, it is second to none in the 
Nation. 

First, the undisputed facts are. Brown offers 18 varsity sports for 
women, including ice hockey, softball, and track. Eighteen sports is 
more than double the national average. 

Second, Brown University had in place in 1979, a mere seven 
years after enactment of Title IX, a women’s program with more 
than double the number of teams that most universities have today 
or plan to have .tomorrow. 

'Third, Brown women participate in intercollegiate athletics at 
three times the national average. Nearly 43 percent of Brown’s ath- 
letes are women. This puts the University in the top 1 percent of 
all women’s intercollegiate programs in the Nation. In addition, we 
also hpe intercollegiate club sports and intramural sports, both 
providing opportunities for women athletes across a broad spec- 
trum of physical activities. 

Fourth, fair treatment for women athletes is not an issue at 
Brown. I would like to repeat: Fair treatment of women athletes is 
not an issue at Brown. 'There is no significant issue at Brown as 
there may be elsewhere, and I am sure there are, regarding facili- 
ties, resources, recruiting, scheduling, and budgeting. 

In summary, even the plaintiffs in the current lawsuit against 
Brown have acknowledged that Brown’s women’s program is, in 
their words, a model for the Nation. 

So why are we here? We are here because Brown has serious, 
crucial disagreements with the Office of Civil Rights continuously 
evolving and shifting regulations Mveming Title IX, at least as 
they have been inteimreted by a District Court Judge in Provi- 
dence, Rhode Island. Our so-called “Model for the Nation” program 
was struck down by a Federal judge, with every one of OCR’s three 
tests, in a decision that took advantage of all the ambiguities and 
inconsistencies and imprecisions of the rules and guidelines of the 
OCR. 

These rules and guidelines are so ambiguous, so inconsistent, 
and so imprecise that they leave judges with to^ discretion and 
rob institutions of any flexibility in meeting OCR’s tests of propor- 
tionality, histo^ of continuous improvement, and meeting the in- 
terest and abilities of men and women athletes. From my point of 
view, and I am not a cynic, the message is simple: 




O 







79 



One, proportionality Contrary to OCR, this is not just one 
of the three tests. It is the paramount test. It is not a safe har- 
bor. 

Two, historical effort: If you move too fast and too far, the 
message is, ‘Too bad. If you had paced yourself, gone slowly, 
providing only incremental changes, you would have been bet- 
ter off.” 

Three, interest and abilities: No amount of data can offset 
the belief that all students are interested in intercollegiate ac- 
tivities in neat, equal ratios, or at least they ought to be. 

The last point is the following: Brown and institutions, I be- 
lieve, with which we compete adhere to a common set of rules. 
None apply to this morning’s discussions. We accept students 
first and foremost on the basis of their academic promise. We 
have no athletic scholarships. Our students receive aid only on 
the basis of need. 

Gate receipts and guarantees are insignificant; television reve- 
nues, practically nonexistent. Athletic programs draw from the 
same sources of funds as faculty, financial aid, the library, and the 
myriad of services we offer our students. No athletic program, even 
in the schools against which we compete, breaks even financially. 

Therefore, we are here in a sense to allow us responsibility to 
continue what we believe in. We believe in Title IX. We don’t be- 
lieve in its current interpretations by OCR, and we would like to 
get a clear-cut definition. If it is affirmative action, let it be so. 
That is fine. But I do not like this kind of Catch-22 before which 
we are presented by courts and OCR. 

If you have questions, I will answer. 

Chairman McKeon. Thank you, Doctor. 

[The prepared statement of Dr. Gregorian follows:] 
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Vartan Grej;orian 
President of Brown University 

Mr. C hairnian and Members of C'ongress: 

It is a j;rcat honor to appear before your C ommittee this morning. 

1 am mindful of the powerful role that government ha.s played in the 
continuing and unfinished agenda of American democracy, especially in the 
realm of civil rights and ensuring equality of opportunity for all of our 
citizens. We, in turn, through our universities and colleges are participants 
in the constant re-creation of the future of America. We continue to attempt 
to harness the entire spectrum of our nation's potential talent to educate an 
eniight^^ned citizenry, and to prepare what Thomas Jefferson once referred to 
as the "aristocracy of talent" that transcends class, geography, and religion. 

And 1 wcuid add race, gender, and ethnicity to Jefferson's formulation. 
Our universities and colleges, particularly since World War II, have made 
major strides to democratize and nationalize access to higher education -- to 
create opportunities for learning, for research, for growth, for leadership. 

All of us have come a long way in our efforts to ensure equality of 
opportunity. All of us have some distance to travel before all our citizens 
have an opportunity to partake in the ; genda and the lofty goals of the 
American Democracy. 

One of the most important pieces of legislation in eradicating 
discrimination against women in higher education is Title IX of the 
Education Amendm.ents of 1972. It prohibits gender-based discrimination in 
all collegiate activities, from admissions to the classroom. Athletics is not, 
and should not be, exempt from its non-discriminatory provisions. 

Let me say at the outset that Brown University has been, is, and will 
remain, a firm supporter of Congress' goal in enacting Title IX. Prior to, and 
since its passage. Brown has worked with great urgency, consistency and 
steadiness to put in place policies and programs that provide fair treatment 
and equal opportunity for women in all facets of life at Brown, including 
athletics. 
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At Brown we take great pride in our century-old athletic program. We 
also take pride in our burgeoning women's athletic program. In breadth, 
depth, and quality, it is second to none in the country. 

• First, the undisputed facts are: Brcwn offers 18 varsity sports for 
women, including among others, ice hockey, tennis, basketball, crew, field 
hockey, squash, swimming, cross country, lacrosse, soccer, softball, and track. 
Eighteen sports is more than double the national average. 

•Second, Brown University had in place in 1979 - a mere seven years 
after the enactment of Title IX — a women's program with more than double 
the number of teams that most universities Iiave today. 

•Third, Brown women participate in the intercollegiate athletics at 
three times the national average. Nearly 43 percent of Brown's athletes are 
women. This puts the University in the top one percent of all women's 
intercollegiate programs in the nation. In addition, we also have 
intercollegiate club sports and intramural sports, both providing 
opportunities for women athletes across a broad spectrum of physical 
activities. 

•Fourth, the treatment o»' women athletes is not an issue at Brown. 
There are no significant issues at Brown, as there may be elsewhere, regarding 
facilities, resources, recruiting, scheduling, or budgeting. 

In summary, even t.ie plaintiffs in the current lawsuit against Browm 
have acknowledged that the Brown women's program is - in their words — 

"a model for the nation." 

So why are we here? 

V\^e are here because Brown is In disagreement over crucial issues with 
the Office of Civil Rights' continuously evolving and shifting regulations 
governing Title IX, at least as they have been interpreted by a District Court 
Judge in Providence. Our so-called "model for the nation" program was 
struck down by a Federal Judge on every one of OCR's three tests in a decision 

*> 
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\h<\{ look «id\ of «ill of tlu* timlu^»,iMlu*s, inconsisU'iH'it’s, nnd improcisiot\ 
of tlu* rules .ind j;uidelinos. I Ik’so rules ^lud ^‘,uidelines «ire st> nmbi^;uous, so 
tnconsistent, und so imprecise lluil thc\ k\n e ]udj;es w ith totul discretion and 
rot' inslitutu'iis of any fle\ibilit\ in meetmp, (K'K's tests: ['ropt»rtioiuilil\', 
histor\- of continuous inipro\ einent, and moetinp, the interests and abilities 
of men and women athletes. 

I’rcnn m\' point of view the message to us is \er\ simple: 

One ■ Proportionality: C\>ntrar\ to ['roportionalit\ is noi just t>ne 

('I tlnee tests It is the paramount test, it is lu'l a "safe harbor." 

I wo - I lisiorical I'tforl: It \ ou mme loo f.ist and tot) far, it's too bath It 
\i'u half \ ourself, gone sUw\ i\, providing onlv incremental chanp,es, 

\i'u wouM hate t)een better off. 

I hree Interest and .Abilities: \o amount of tfala can offset the belirt 
th.it all stuifents are interested in mlercollei;i.i(e .ithlelics in neat, equal ratios, 
or at least tlu*\ oufjit to be. 

l urlliermore, ['roportii'iiahtv means that tin* number of temale 
atliletes .utuall) particq'atiiig must mirror the number td women enrolled m 
the uiuierp^r.ul uale student bod\ . hrt'wn has welcomed the growth of women 
in Its student btni\ witluuit regard to their interest m ['articipatiiq; in 
interadh'gjate athletics, brown, which tor the first tune is V female, must 
ha\e 111 place an athletic progrim which matches e\acll\ that percentage, or 
app.iu-nlU it loses its rig, lit ti' determine the si/e and content ('I its program 

Mrt'wp is mandateif b\ its boartf to base balanc»’ti budgets, which it luw 
had for the [sist sixteen \ ears f\>ur \ ears ag,o, w hen faced with bu»tgelar\ 
constraints. j'roj;rams across the l ni\ersit\ were trimmed and resources were 
direct<*d to tnrre institution wide priorities; teaching, library acquisitions, and 
tuition assistance for need\ students. \s a ['art of these efforts, Brown's 
administration changed, among other thing, s. tlu* status of four \ arsit\ sports 
from iini\ersit\ to dt)iu'r'lundi*d. I Ik'sc includi'd two women's teams .ind 
two men's teams. althoug,h lhe\ ei'iilmue to o'lnpeli* at the \ arsit\ level. In 
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addition. Brown led ef/orts in the Ivy League to eliminate freshmen football, 
which it did, a change in policy' that affected 35 male athletes at the 
University. The only other teams eliminated at Brown were men's junior 
varsity teams. 

While Brown, it seems, is free to eliminate freshmen football, 
discontinue men's junior varsity teams, and change the status of two men's 
teams, it cannot alter in any way two women's teams and remain in 
compliance with Title IX because the proportion of female athletes to their 
membership in the student body would be adversely impacted. 

We believe that such decisions, if left standing, will establish an 
arbitrary numerical reference system that will force universities, pressed by 
constrained budgets, to eliminate men's sports in order to meet court- 
imposed quotas, rather than offer an athletic program that meets the 
respective levels of interest and abilities of both men and women to play 
varsity sports. As you know, this is already happening across the country. 

I invite you to imagine the administrative nightmare that the 
proportionality test will cause. While the proportion of males and females 
changes from year to year, teams cannot be turned on and off like hot and 
cold running water. And I invite you to also contemplate the lost 
opportunities further cutting or capping men's teams will represent for male 
students, particularly those students who enjoy the camaraderie of being on a 
team, even if it means not getting into the game. 

Further, the second test requires institutions of higher learning to 
demonstrate "continuous improvement" in creating opportunities for 
women. As 1 noted earlier, following the passage of Title IX, Brown put in 
place a well-developed women's athletic program. By 1980, as I also 
mentioned, we had a women's athletic program larger than most universities 
today. But because we chose to undertake early, rapid expansion, our rate of 
increase slowed after 1980, and it was decided that we could not/therefore, 
demonstrate "continuous improvement." In retrospect. Brown would have 
been better off had it moved slowly and cynically, though, suffice it to say. 
Brown women would have had fewer opportunities to participate in sports. 
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Finally, as currently interpreted, the third test requires universities to 
meet any unmet interest if an institution does not meet the prevailing 
standards of tests one and two. On the margin, economists at Brown tell me, 
theoretically there will always be unmet interests, whether it be gymnastics, 
volleyball, skiing, or avchery. But the facts are that on existing teams. Brown 
women have up to an estimated 100 opportunities to play intercollegiate 
sports which remain unfilled. 

Brown and the institutions against which it competes adhere to a 
common set of rules. We accept students first and foremost on the basis of 
their academic promise. We have no athletic scholarships. Our students 
receive aid only on the basis of need. Cate receipts and guarantees are 
insignificant and television re\'enues are virtually non-existent in our 
league. Athletic [>rograms draw from the same source of funds as faculty, 
financial aid, the library, and the myriad of services we offer our students. No 
athletic program in the schools against which we compete breaks even 
financially. 

Under these conditions, I suggest that what is happening here is an 
assault against common sense. If Brown with its robust [urogram of women's 
sports IS not m compliance with I itlc IX, it is hard to imagine how anv 
institution is todav- 

In conclusion, 1 would like to say again. Brown suf^jiorls Title IX. But 
the government, it seems to me, must find ways to make it work. 1 believe 
that there is a rational solution to this dilemma that will facilitate progress in 
eliminating discrimination for w'omen in sports. Such a solution should also 
permit institutions of higher learning to meet the res[>eclive interests of men 
and women to participate in sports fairly and equally without resorting to 
blunt and arbitrary measurements, such as those called for by a District Court 
judge and seemingly also by OCR's regulations. 'Fhere are certainly more 
sophisticated and reliable instruments that measure overall interests and 
abilities, and they can and should be introduced into the equation before it is 
decided that an institution discriminates against women m a collegiate 
aclivitv. 
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Robert Hutchins, former president of the University of Chicago, once 
said that equality and justice are the two great distinguishing characteristics of 
democracy. We at Brown are eager to work with this committee, with the 
Office of Civil Rights, and with our friends and supportei^ in higher 
education to clarify Title IX in a way that promotes both. 

I would be delighted to answer any questions you may have. 
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Brown University RIet Appeal in Title IX Athletics Discrimination Case 



Brov,n rnncrsiiy loda\ appealed the conirovcrsial March 29 ruling b> 1.' S. Distnci 
Court Senior Judge Raymond Pcninc in a precedeni sciling Title IX athletic discnmina- 
tion Ciise Citing errors of fad. misinterpretations of lass and omissions of evidence, attor- 
ness for the I niversny asked th> First Circuit Court of Appeals in Boston tu set aside 
Pemne s ruling or. aliematisely. to order a ness tnal 

.Among other problems. Pettme's ruling created ness compliance standards and defined 
proportional ns requirements that are tantamount to quotas and contrars to the original in- 
tent of Title IX legislation. I'niversii;- administrators said. 

' Title IX ssas enacted to rid higher education of gender-based disi.riniinatif)n across the 
bo.ird. a goal Brossn L nisersns enthusiasticalls suppons, " said Brossn President \’artan 
Ciregorian "Hosscser. Judge Pettme's ruling and tsso decades of regulj'ors resision base 
lurned Title IX completely around Where Congress once i^ought to ensure equality of 
npporuinits. Judge Pettine is noss requiring an unssarranted numerical conformity and is 
intruding up< n the legitimate administratis e aulononu of colleges and umsersitics 

•'Colleges and umsersines are facing ser> hard choices today They canntit alloss their 
deusinn- making fxmers to be needlessly compromised," Gregorian continued "We are 
determined to press our arguments at the Court of .Appeals in Boston because ssc belies c 
Judge Pettme's reading of Title IX pros isiuns and his application of regulations are ssrong 
111 nuns respects, and that his ruling unfairly burdens the adnnmstratise aul(>noms of 
Brossn and other institutions of higher learning " 

hqualits of treatment is not an issue in the case Plaintiffs and their lasssers base agreed 
that Bross n s program of ssomen's intercollegiate athletics is a national leader m si/c and 
quality and that the I'msersity treats its men's and ssomen's teams fairls and ssilhout dis- 
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BROWN UNIVERSITY 
TITLE IX APPEAL FILED 
Page 2 

crimination. In fact, three days into the trial, both sides signed a partial settlement that en- 
dorsed the University’s current p>olicics for locker rooms, publicity, recruitment, equip- 
ment. assignment of coaches, travel arrangements and many other treatment issues. The 
University agreed to continue those practices for three years, and all treatment issues were 
removed from consideration in the tnal. What remained was the issue of proportionality. 

One of the University’s pnmary objections to Pcttinc's ruling is that it ignored Title IX's 
requirement that universities accommodate the demonstrated athletic interest and abilitv of 
all students, as Brown’s cuirrnt athletic program docs. Instead, the ruling reduces Title 
IX's non-discrimination purpose to a simple matter of numbers, requiring a “mirroring” 
of gender ratios between athletes and the general student body. The ruling effectively re- 
quires schools to provide additional teams for women without regard for the far greater 
demand among male athletes for additional teams. Brown, which offers 18 varsits spons 
for women, already supports intercollegiate teams in every sport played by at least 1 per- 
cent of NCAA Division I schools. 

"One of the ways institutions can demonstrate compliance is to show a history of expand- 
ing opportunities for women, and Brown has done that.” said Beverly E. Ledbetter. 
Brown’s vice president and general counsel. “By the late 1970s. our women’s program 
was more than twice as large as the average NCAA Division I program is today, but 
Judge Pcttinc dismissed that record because we accomplished our expansion too early. 
The percentage of Brown athletes who arc women also has grown to 42 percent, but 
Judge Pcttinc discounted that growth because part of it was achieved by reductions in 
men’s teams. With that kind of reasoning. Brown would be left w ith only one course of 
action to meet this test: to establish additional teams for women. Even if Brown added the 
few women’s sports we do not already offer, achieving numerical parity would be 
impossible. Furthermore, the president has clearly stated that any additional University 
funds will be devoted exclusively to academic priorities. Given those academic priorities, 
athletics can grow only through increased team revenues such as gate receipts or gifts.” 

In addition to proportionality, the University’s appeal includes the definition of 
’’participation opportunity,” the inappropriateness of numbers used in calculating partici- 
pation. the ruling's definition of “program expansion.” and the inappropriate weight the 
court gave to the constantly evolving rules and regulations of the U.S Department of Ed- 
ucation’s Office of Civil Rights (OCR). 
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BKO\i. \ IM\ E KSM ^ 

Tin I IX AIMM M I'll E El 
f'U.E ' 

Proportionality 

• The cour ,'rcaled .i nevs .md more rcsiriciuc sUuidard for proportional u\ 

OCR, uhich enforces I iilc IX provisions (or ihc 1' S Department ol hducaiion. uses a 
ihrce-prcmy test to determine an institution s compliance The first prong asks “whether 
the intercollegiate level opportunities for male and female students are provided in num- 
bers subst.iniialK proportionate to their respective enrollments/* The court .^uhs^nuu•d the 
phrase “substantiallv mirrors“ for “substantially proportionate/’ a far different standard 
that suggests an exact correspondence 

OCR‘s invc'-.igator s manual says there is no set measure for substantial proportionalitv 
hxpert testimonv bv plaintifls’ own witnesses said gender ratios that fall within two or 
three standard dev lation units are to be considered subManiially proportionate 

• The court ignored OC’R’s own rulings on substantial proportionality and provided no 
gmdanee cm when proportionality is achieved 

In investigations of othci colleges. CK'R agreed that differences of 7 percent between the 
geiulci rat Ins of athletes and the general student htnlv met the substaniiallv propvirtionaie 
requtreiiieiil The I'niversiiv cited these letieis of finding in its written and oral ju-guments 

interest and Ability 

• The coun ignored evidence of female interest and ability to partieipate in intercollegiate 
athletics 

During the trial. Brow n pre^arnted dozens of national studies to determine the relative ath- 
letic interests of grade school, high school and college students The data included sam- 
ples from national groups as well as actual Brown students and were gathered by a num- 
ber of external organizations, including UCLA, the College Board (sponsors of the SAT 
test) and various educational organizations. The evidence demonstrated that in virtually 
any group of young people, from grade schiwl through college, males cxhibil a higher 
level of interest in competitive sports th?n fcmaJcs. 

Recent admission statistics suggest that college-bound young women consider Brown to 
be a highly desirable school. Women have outnumbered men in Brown’s recent classes, 
accounting for as much as 54 pcrc'*nl of new students. This year. Brown’s undergraduate 
student body is more than 51 percent female. Next year, the percentage of women will 
ccrtainiy rise above 52 percent. According to Judge Pellinc’s concept of proportionality. 
Brown will need to provide additional teams for those new femaJe students whether or 
not they arc interested in intercollegiate athletic competition. 

• The court ignored CXTR’s previous guidarcc on determining interest and ability. 

OCR’s 1980 Investigator's Manual instructs its field investigators that one method by 
which a college can determine the interest and abilities of its students is careful surv'cys of 
actual students, reviews of applications information with regard to high sciiool sports, and 
studies of sports participation in high schools from which the school draws its students. 
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Brown presented precisely that kind of data m court, showing that women constitute be- 
tween 35 and 45 percent of interested athletes Women currently comprise 42 percent of 
athletes at Brown. 

• By ignonng the unmet interest of male athletes, the lower court would force the I nuer- 
sity to expand the women’s program to a level that exceeds women's relatise interest and 
ability. 

OCR's third prong asks "whether it can be demonstrated that the interests and abilities of 
the members of (the underre presented) sex have been fully and effectively accommodated 
by the present program. By ignoring the interests and abilities of the student body as a 
whole, the ruling creates something tantamount to an affirmative action quota which dis- 
cnniinates against male athletes and grants preferential treatment to women. 

• Title IX itself says that it is not an affirmative action or quota statute. 

"Nothing contained in subsection (a) of this secnon shall be interpreted to require an> ed- 
ucational institution to grant preferential or disparate treatment to the members of one sex 
on account of an imbalance which may exist with respect to the total number or percent- 
age of persons of that sex participating [m an\ program or activits ) 

‘‘By assuming that all students arc equally interested in participating m intercollegiate 
athletics, the mling effectively prt'wnt.s schools from equally accomnuxlating the interests 
and abilities of the entire student body, as Title IX requires." Ledbetter said "Wc do not 
believe this is in the best interests of higher education, and it certamh is not in the iKst 
interests of collegiate athletes " 

Participation Opportunities 

• The lower court failed to distinguish between "partieipaiion opportunities" and "actual 
participants." 

Prior to this mling. no court had defined "participation opportumu" in the context of Title 
IX. Dunng the tnal. Pcttinc frequently asked witnesses to define participation opportunity 
and to say whether they thought participation opportunities could exist if there were no 
athletes to fill them. The University used se\cral methods to prove that women athletes dr. 
not make use of all the opportunities currently available to them at Brown. The most 
conservative method - using Ivy League travel squad limits to determine team si7c - 
identified at least 30 unused opportunities, the actual numl>er could be a.s high as 90 

In his opinion. Pcttinc found the various methods too complex and mlcd that participalum 
opportunities should be measured by counting the actual participants on intercollegiate 
teams. “The concept of any measure of unfilled but available athletic slots dees not 
comprsrt with reality." Pcttine said 

"Judge Pettinc is wrong to dismiss the University ‘s statistical cMdcncc so lightly, and lie 
IS being illogical when he suggests that participation opportunities and actual participants 
arc one and the same." said Jeffrey Michaclson. one of the rniscrsiiy's trial attorneys 
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BKuW \ fM\ I KM n 

rm I \\ \f‘if \s nil i* 

B\t.i ' 

"Thcr^.- jrc tort»tinl\ at IcaM nine partk ipatioii opponunitics a\.uKiblc on a baseball team 
e\on ij onl\ m\ aihlelcs li\ (UJt ” 

1 he louer eiuirt s findinj: that Broun picJeiermincs p.irtk ipation iluouiih Keruiiine and 
hmiiine learn si/e \\a> not suppt>ned b\ ihe CMden^e 

Bfi*un rni\ersit\ oilers women 21 intercollceiaie learns i IS wirsii) reams and three Club 

teams th.ti plaN at the tniereohegiaie \arsit\ le\eh. one ot the broadest, most opportunriv • ^ 

rieh pit'crains in the n.itum It is illoj^k'.il to suggest that such a prt>prani predetermines 
participation opponumties b\ limiting teams 

Issues ot recruiting were se.tled in an agreement carK m the trial. Blaituitls and their at 

rorne\sa,cepkd the l ni\eisii\ \ euTent reenjitiiig program as fair and equal with respeet « 

to ife.itnieal ot iiien s and women's teams Most eiuehes also testified that the\ ha\e ad- 
equate recruiting resour^.e^ to support their teams I'urthermore. leLruitnieiU has nu>rc to 
di» with the qua I Its ot a teams jx;rtorinance than with the number ot participation oppor- 
mmties .iMorded student atlilck's 

The Numbers 

Ihe lower eomi iiseO ligtiiesthaJ o\eistate nieii s participation e\eii ihough more reliable 
JiguiC' ,iK>iit team 'i/e were .Oailable lioiii diieci tesiminnx v>t voaches 

In .uKImg up the nmnlvi oi paitk ipanis. the Mauli ruling used \('A-\ squad list fig 
me' lor |ooi 94 l or purposes ot iheckmg eligibiliis. these lists ineUide names ot ulh 
le^e^ who ma\ not ha\e lOined the team .md are npicalK tmich larger than aetual learn 
s!/i' -\eeoidnic to the opmioii jvreen! ot Brown aihleus are women 

Ifettei isg.ire' were .i\a:l.ible troni the sworn testnnoin ot nko's and women's euaehes 
Cisei. m eoiirt ho: evample. Mark \Mnpple. Burn n s looiball eoach icsulied that his 
squad MX luded appioMii.a els M) plavers Perime ineluded I2n Bok ( laudel. the men's 
h.sliw voa^h. hued iVume listed 41 I'sing luimbe'is from the tesmnon> tU eoavlies. 
the liguie tor al* \atsii\ jihleie' is jp['io\muteK 42 percent women 

Ilk k»wei vouri siijMin in a^knowietlged ihai eert.oti eluh teams comfvie at the miereol 
legiaie \arMi> Lwel le g . women's water p»lol. but tailed tv» «.oiistder these teams when it 
von.paiedihe pro| « mii.mi ot athletes w ho arc women 

R s first prong direi,!* mu esiigators to consider "iniereolleguie kwcl opportuniiies." 
aitJ 'tve ifie.ilK iik Iiuk ' lub teams that regularh eoinpeMe at the \arsii\ le\el In his ml- 
mg IVilme eveluded iniereollegiale elub teams horn e onsidei alion when he eotnputed 
pattie ipaiion rales ]oi the llr^l prong Ihe diticrence. a». cording to I ni\cisit\ figures, is 
iie.u!’. three pei. er.tage points .md wv^ukl r.Use the p.irticrpation rale ot women Iri>rn 41 ri 
[Vker.i lo 44 *» |vr.,eni - wuhin ()( R s viwn detuiitior; of "suhsi.inrial proponionalits 

■\hlio.igh pemo'- evekidut those learns tronu ons|dera»ioii under the first prong, he U'ed 

(hem den;o‘uUate .m unmet need under llie thud piong. s.iving !.at thes have .i long * 

«>! V <'U'iv!'i'se seheviiile* 
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• The lower court made false or unncccssar>- distinctions among types of intercollegiate 
teams, then employed those distinctions inconsistently. 

The ruling made an unwarranted distinction between University-funded and donor-funded 
varsity teams, suggesting that donor-funded teams do not allow athletes to reach their full 
potent! In doing so. the ruling ignored the fact that more than tw'icc as many men play 
on donor-funded teams. He also created a funding distinction that is irrelevant to OCR. 

The three-prong test looks only at whether athletes arc competing at the intercollegiate 
level - not whether their teams arc denominated as viu^ity or club and not at their level or 
source of funding.’* said Walter B. Connolly Jr.. Brown’s lead trial attorney "Judge Pet- 
tine’s opinion creates new distinctions and tests which are inconsistent w nh the previous 
guidance of the very agency which his analysis purports to follow. You can't have it both 
ways If you arc going to follow OCR guidance, you have to follow it all the way.” 

Program Expansion 

OCR’s .second prong asks "whether the institution can show a hi'^tory anJ ontmumg 
practice oi program expansion which is demonstrably responsive to the developing intei- 
cst and abilities of the members ol [the underrepresented] .sex." 

• The lower court discounted Brown's early, explosive growth in women's sp^irts, but n 
did not provide any guidance as to what might constitute "a history and eontinumg 
practice of program expansion ” 

"When women began attending Brown in increasing numlxrrs in the 1970s. the Univer- 
sity ereated a women's varsity program that far exceeded demand By 1980. Brown had a 
vviitncn’s program of a si/e and quality that most schools still haven't matched," said 
Rolx.*rt A Reich ley. executive vice president "That good -faith effort to build women's 
varsity sports appears to have been a grave mistake. According to Judge Fettine's ruling. 
Brown apparently would have been found in compliance if u had spread its development 
across tw'o decades rather than accomplishing most -of n in six years If it vva.s the intent of 
Congress to discourage early and rapid expansion of women's athletic opportunities, we 
have arrived at a truly absurd state of affairs " 

• During the trial. Brown showed that the proportion of women in the athletic student bvxly 
has been rising steadily and has increased by 25 percent since 1986. The lower court ruled 
that a decrease in the proportion of men (and the consequent increase m the proportion of 
women) is not evidence of program expansion. Under Peitme'- ruling, an institution's 
progress toward "substantial proportionality'' is disregarded under prong two. leaving 
institutions no alternative but to establish additional women's teams. Such an affirmative 
action requirement was never intended by Title IX and compionuses the udmmistrative 
autonomy of educational institutions 

‘Brown liniversity demonstrated its good-faith commitment to equality of opportunity 
by building a women’s program early and building it big." Reichley said "The kind of 
affirmative action quotas which Judge Pettine's ruling appears to require are contrary lo 
the spint and intent of Title IX " 
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Dtftr«nct 

Much of this case has turned on mles. regulation:, policies developed around Title IX 
by the former Department of Health. Education and Welfare, its successor, the Depart- 
ment of Education, and OCR, rather than on the statute itself. The University has argued 
that eXTR's statements are not entitled to the degree of deference given them bv the lower 
court. 

• Congress limited the mlt -making authority it delegated to HEW and OCR 

In Us pre-trial brief, the University included extensive arguments about the nature of rules 
and the degree of deference to which they arc entitled in court. OCR's statements fail the 
tests for lcgislat!\c statements, must be considered onl\ as “interpretati\e" rules and 

are luM entitled to ludieul deference. 

• OCRs sLMenients and guide lines are not internally consistent, and dittereni \crsions pub- 
lished o\er the sears are ottcii not in agreement \\ ith each other 

.All Hl-.W fait sheet published in 1975 said. ’Neither quotas nor fixed {vreentages of anv 
i>pe are lequircd under the regulation." In 19K0. OCR’s InsestigaiorN .Manual said. 

I ille IX does not require institutions U' offer a preportional numhc*rof intercollceiate 
partie'palion iipp(»iuintnes (smh ivspeel to the disision In sc\ of the total student enroll - 
mem Rathei . i/ nyu\f VK irniituth'n ^ to ftu rt ifw iturrclis oml ahiUiiv^ of h omm to the 
Jet^rt e a\ if\e\ tneri the mtett >tnj ohihtu \ of ttu'ti" [emphasis ,idtled| 

ten years l.ilei. (K‘R dropped the specilie language abuil meeting miercsts .md abilities to 
the same degree and adopted the eurrent ’’equalls and efieciisels aecomriioJaies studenr 
interest and abilities 

• 0( K s I oliLS liUerpieialiun .uid Insesttgalor’s .^lanw.^l ignore c»r are iiicoiisisteni ssuh the 
JaMis .Aiiieiidmeni to Title I.X. 

The J.isils Atiiendmem was a clear expression ot the intent of Congress ihai the naluie of 
certain sports mas be a legitimate reason sths one team rna;. be larger than another. It m- 
stiuitcd the sccrclars of lU-W \o prepare and dcsclop regulations that would make 
’*rc.isonable prosisions considering the nature of particular sports" - iisualls taken as a 
reference to to.Rball. svhich requires a sers huge squad si/c and has no corresponding 
sport asailablc t<»r women In establishing its “substantial proporiionalits “ rule. OCR ig- 
nored the tael that ans scIukT with a football team would base an automatic unbalance of 
tiearls ItXtitialcs 



’’.Mans olKcrscis base said it ts out of tharacicr tor Brossn to argue piihlijx \xuli its stu- 
dents. rtnil fhe> w I Hide I sslis the Untsersiis continues to pursue the case." said Roberi .A 
Rcichles. cxexulise sue president “In fact, the Umscrsiis is defending its principles It 
Stands (ox genuine eqiialiis opponuiu'... not preferential ire.ttmenl It resrsls challenges 
tu Its a'lioniifiis ssiih regat.l m selling inMitutioiial piioiilies And where it sees iniponaiil 
hichei suliic.ilion legisl.i' >) siibscrted In contradulors and liislorit.ills dtsergeni regula 



x".! 

KJ 



os I I' 



93 



UROSV N UNIVERSITY 
TITLE IX APPEAL FILE!) 

PaOH S 

lions and micrpreiaiions. ii works to scl the mailer right. Many Title IX issues in this case 
arc being ruled on for the first tunc. Wc believe the current ruling is seriously Hawed and 
must not be aJ lowed to sl.uid unchallenged ” 
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Background for Men's and Women's Varsity Sports ai Brown University 



Brown Offers One of the Nation^s Largest Varsity Programs 



NC AA Div^ision I schools musi offer ai Icasi six men's and six women's championship 
spons. Each )car, the NCAA provides revenue-sharing funds based upon ihe number ssf 
reams in excess of 12 According to NCAA records for 1991-92, Brown was tied 'or 
second place in ihe number of spons offe.-ed Of the 292 schools which panicipaicd in 
OiMsion 1 spons, only Hazard offered nwe NCAA championship spons than Brown ' 



Top 10 




Harvard 


.^0 


Brown 
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Boston College 
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Penn State 
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Michigan State 
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Ohio State 


27 


Rutgers 


27 



Alabama 
UCLA 
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Kcntuck\ 

M:ami iR,) 
Nebraska 
Noire Oame 
Providence College 
Purdue 
Southern Cal. 
Stanford 



16 
20 
15 
12 

Vanderbilt 15 

21 Villanova 24 

25 Washington |Q 

20 
IK 
17 
25 



Selected National Comparisons 

IK Svracuse 
2.^ Texas A&M 
1 Tulanc 
14 UNLV 
16 



Brown offers 18 varsity women's spons (15 funded. 2 unfunded. 1 unfunded ewd 
team), more than double the national average for NCAA Division 1 schools t8.3) 



The average number of women who panicipate in varsitv spons at NCAA Division I 
sclu.oK was approximalelN 1 12 in 199.T94 This vear. Brown will field ^^8 women * 
about three times the NCAA Division I average 



This year, nearly 12 percent of Brown undergraduate women will pariiupaic in varsitv 
spon.s. nearly tn pic the national average 






Chi- \C AA d(H-s mu olk't nahorw! ikimptondupN lor all \ .iisiiv >^vi ts Although Brown 
IieMisi 'll tnteric^Ilogj.ito vnrMtv teams .it the time the NCAA oOered n.ition.il 

t hampitinshijw lor only 28 Data were refK'»tted m a menKtrandinn from N't A A Fxcvutive * 

.'hrtvtor Richard D SehulL? to CfctN of S.‘U.vh\j Division I Institutums August 14 1^2 

Auording to the testirK'nv t'l coaehe>as repn*s4'ntt\1 m hrown's in » n 1 -trial mi’niorandum 
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Chronology of Intercollegiate Varsity at Brown 



Brown was an early leader in women’s sports, establishing the nation’s first women’s ice 
hockey team and undertaking a period of intense expansion when Brown and Pembroke, 
the undergraduate college for women, merged in 1971. 1978, Brown’s program of 

xafsits athletics for w'omen offered twice a^ many teams as most NCA.\ Division I 
s<. hools do now' 



Women’t 


Year 


MeR't 




1869 


Baseball 




1878 


Football 




1879 


Outdoor Track 




1897 


Ice Hocke> 




UXX) 


Basketball 




1905 


Swimming 




1912 


Indoor Track 




1921 


Cross Countrx 




1922 


Wrestling 




1925 


Cm IP 




1920 


l^aossc 




1926 


Six-cci 




192*’ 


Tennis 




196! 


Ctew 


!lC llixkcv'^ 


uxc 

1971 




1 enms 


1972 




Bdsketlxill 


19'»5 




Crew 


197^ 




I R'ld Hixrkcs 


197.t 




Cismnasucs 


1974 




Squash 


1974 




Sw miming 


1974 




Volleyhaii 


1974 


Water Polo 


Cn^ss CouRlry 


1975 




Lacrosse 


1975 




Soccer 


1975 




Sofihall 


1975 




Ouidooi Track 


1978 




lencing 


1980 


Pencing 


InJoor Irack 


1982 






198W 


Squash 


(iolC 


19‘M 




Skiing 


1994 
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A Chronology of the Title IX Case 

!n tlic spring of Blown was tui.ing a double edged budgei dilemma I'nlcss ii UK>k 
sonu* dramaiK steps, the I'niseisjtv w<>;iUi timsh the year with a $1 6 million dcfKii 
Worse, a struetural problem in the l‘m\crsiT\ 's budgcM siniialK puiir.ir teed that defs^.ii> 
would be a reeiimng problem Brown needed to dn^ nsi/e 

l*resideni Oegiuun annouiKed an immediate morjit.r:um on new h:r:ng a'--d direacd ih.ii 
all depanments th:<mghout uie l'iii\ cr' i'a would eiil then budj,!-:*- t<* '■i.oe '‘ft thedef.t a 
i There would be onK two ru*eptions llie seludarship aid budget and ihe librar\ 
iw\|uisiiionN budgci were exempt from ..uin j 

April 29. 1991 

help prOvlik’C its share of saung'. die athlelu deparlmei-i w i'd.dr\‘-.\ I'uudiiig flom ftuj! 
varMiv leaiiiN men's waier pob* and golJ. w omeii'v g-. inn.iNtie*. and \ ‘dies ball Htetcan.- 
eonnnued lo compete at tlie iniercollegiaic xarsitx level and rcm.np.cv! cl.giMe ler povt sea 
NtM- toiimainem pla>. but hail lo i.i'm- tlieir own hinds 

TIk ciitN afleeied appro\:m;iiol> wi aildcies in loog'nls the nj'Ik* male to teinale iutif>uN 
!oi all Blown vaiMls athletes at ihe i me M' Ui The I jiAnMtv c oiiinuied to lu*nor e\oi 
me eontrji is lor coaches of the teanw 

April 9, 1992 

AppioumaieK a year later, niemlvrsot the two women's teams filed suit alleging sexual 
distnmm.iiiOn and violation cd 1 iiie 1\. a lederal law Lliat prolnbiis discnminaiion bascil 
on gender ai am eilucatumal institiiiions that receive federal tunds The women were 
represented b\ 'Inal l.uw>ers tor Piiblie Justice, an advcvacv group in Washington. D C. 

July 15. 1992 

.•\ttoniev X for the plainiifis asked for a pivliminarx iniiinction that w<nild ree|inie Brown to 
reinstate funding for the two women s teams and refram horn am further aits m wom- 
en’s sports until the case could be heard on its ments Arguments were presented before 
Judge Bettine between CXt 2b and Nov lb 

Dee. 22. 1992 

Petti ne granted the , climinarv tnjuction. r-quirtng Brt wn to reinstate full varsity funding 
and support The I’njversitv immediateK sought a stay of that injunction and requested an 
e.xpcditcd appeal 

Dee. 30. 1992 

The U.S Court of Appeals for the First Circuit granted a temporary stay; Brown did not 
have to reinstate funding until the appeal could be heard 

Feb. 4 . 1993 

Attorneys for both sides argued the appeal in Boston 



MORI 




BEST COPY AVAILABLE 



98 



f ROU V L'NIVF.RSITY 
TfTLE IX BACKGROUND 
PaOC 5 

April 15, 1993 

The Appeals Court upheld the lower court, the slay \^as lifted, and Brown restored fund- 
ing for the teams in the 1993-94 season 

Sept. 26, 1994 

After numerous delays at the request of plaintiffs' attorneys, the trial began in L’.S. 
Distnct Coun in Providence befure Senior Judge Ra>mond Pctiine. 

Sept. 2S, 1994 

Attome>s for both sides agreed to a partial seiilemeni that recognizes Brown's treatment 
of men's and women’s teams as nondiscrimmaiory with regard to locker rooms, facilities 
for practice and competition, schedules for games and practices, access to the weight 
room and trainers, equipment and supplies, travel arrangements, assignment of coaches, 
budgeting procedures and many other factors. Brown agreed to continue those current 
policies and practices for three years. Treatment issues were thereby removed from con- 
sidcrauon in the mal, which then focused on the issue of proportionalits 

Oct, 11, 1994 

Plamtiffs requested and received a three-week recess to depose witnesses for the defense. 

Dec. 9. 1994 

lestimons concluded alt^; ?9 days in coun 

D«, 16, 1994 

Pinal oral arguments were made by attorneys for each side 

Feb. 10, 1995 

Post-tnal memoranda were presented to Petti ne, followed two weeks later by reply briefs 
from both sides 

HUfch 29, 1995 

Peitine entered his final opinion and order, finding for the plaintiffs. Prown was given 
120 days to file a plan for compliance, but Peitine stayed his own order pending appeal. 
Brow n announces its intention to appeal the case to tlie First Circuit C oun of Appc,ils. 
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Un.^y3Ll!:c?tment Claim 

Brown, Plaintiffs Announce Partial Settlement Agreement in Title IX Case 

Drown IJmvcrsiiy and a pioup of women athletes who charged the I IttivcRity w.ih viola- 
uon of I ttle IX have announced a parttal sctUctnent in a current Title IX trial. Hie settle- 
ment. announced Wedtiesday. Sept. 28. removes all issues of equal treatment for men's 
and women's Itiiuled vaiMty teams fmm eonsidcration in the mal 

Lliidcr ici ins ot the Oo-paye tUmneiU. w Inch iiuisl U- fotmaHy appioved h. S^-mor U.S 
1 >1 strict Jiidpc Kaymoiul IVlliiic. the vromcn athletes anice (o diop any claims of unequal 
txcatmem ol lumled saisity teams. ;md ihc University a.pre.cs to eoiitimic its curreiU pro- 
p.rams and ^XMicici ol laii and equal iicalincnl with respect to those teams. Ihe tuirccmenl 
will terininale auti'inatKally after three vears. no later than tXl. .h). 

"When Inmsn I =iiincis>iVs eui leiil luMinunl id men's and Nu-mens leams ise\aUiatcd 
on a piorMiiv.Mde basis .is Tule IX lequiies. there is absohildy no suepesticii ot disenm 
ination aiMinsl vs. mien's leanis.’' said kolK'H A Rciehlcy. CM-eiitive viec president 
(alnmni. public all.iiis and external lelalionsj. "In this sclllcmeiil. llie Unoersily is only 
aprccinp. to coiitimie Us ciineiit policies and practices, mainunmne. its hisloi cal role as a 
n.itional iiasicl lt»r Mtiincii's niieiL ollepialc vaiMty athletics. 

lodate. the ease lia.s raised isolated, uncomiccled anecdoter ol pcicencd inequalities Iv- 
iwccii teams. Rcichiey said None ot the anecdotes demonstrated discrimination; ralhcr. 
they pointed to Icpitiinatc dillcrcnccs lv;twccn teams or to the preferences of individual 
coaches in inaiia.mnp their athletes The anecdotes included the suit of complaints that 
lo.iid 1-e he aid lioin iiien’s ami moi lien's teams alike 

By chim.i.ilinp these issues ot equality of treatment from the conn's consideration, the 
settlement is expected to shorten the length of the trial dramatically. Rrtor to the agrcc- 
ment, estimates ol the Inal's duration ran as high as thice months On the day after the 




100 



BROWN UNIVHRSITY 

TlTl.fi !X PARTIAL SKITLfiMhNT 

I'AOr. ; 

agreement was announced, Judge P^uinc asked attorneys tn open court how long ihcv 
would require to present their eases. Based on Uicir responses, Pcllinc determined that the 
trial would last approximately three mote weeks. 

The agreement, tilled Settlement Agreement and Stipulation of Dismissal in Regard to 
Equality of Treatment, covers all “funded varsity teams at Brown as to which there is cur- 
rently no dispute concerning their funded varsity status.*’ It assures that Brown will con- 
unue Its fair and equal treatment of men and women's teams in such categories as locker 
rooms, facilities for practice and competition, schedules for games and practices, access to 
the weight room and trainers, equipment and supplies, coaching, travel arrangements, 
publicity, and recruiting, among others. At the end of each academic year covered by the 
agreement, the University will prepare an annual report regarding subject areas covered in 
the tUviiiiicnt 

The agree incut did not address attorney’s fees 

“rius agreement ends an unnecessary conflu t," said Brown PiCMdeni Vait.in Cinegonnn. 
who ha,-* K*en m daily telephone contact with attorneys and adnumstrators at the Uniscr- 
sii\ while he is tiaveling abroad "It will allow the comt lei hvn*, cm th'* majoi iss"e-^ 
win. )j he .i: I he he ul t>l the < .im' ’’ 

I he tii.ii will now kx.n.s on the iiujor Icg.ii :^'>nes, mcimiin)* whtMhei Title IX lequircs .i 
eiiai:; pro|K>:iionahty iKiween meri and women athleies and wliethei any dil'tcrcncc ol 
j'lojHiition.ilitv rcqniies lurther iuromnioil.ition <d,th'- aihletr mteicsls and abilities o| 
•.tl.dcn^^ }■> .I'Uing mote women s to.inis. 

■’AIiihjucIi Blown luts lesolved Uic.se trc.ntinrnt m.nteis w i:»i rhe phimtilt.*. the Tlnivcrsitv 
w.e. lui];. piep.ncd to answer and dispn>\c .my an 1 ell alioMli.>ir. m court." s.iid W.ilier 
1> ( onno;]s J' . who li.ts argued the UiiiveiMis *• ■. .ise IkMoic Jo. I ce I’eMme "’The ctincnr 
p.ili.i', . ;:M.; pi.u tkcs which tiie liniversjt;. h.i . i onmo’tr.i c- *11 lo ..uj»p.'Mi ,i;c sub ijj, 
H.ilh lii I hrv W' i.- jv.< ' y ,K ,!i , 1 ■■ 
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STATEMENT OF DAVID L* JOHNS, Ph.D^ PRESIDENT, EASTERN 
ILLINOIS UNIVERSITY, CHARLESTON, ILLINOIS 

Chairman McKeon. Dr. Joms. 

Dr. Johns. Thank you, Mr. Chairman, I believe I can do this in 
five minutes. 

I appreciate the opportunity to address you today. I am David 
Joms, the President of the Eastern Illinois University, located in 
Charleston, Illinois. I have held the position since November 1992. 

I can speak to OCRs enforcement of Title IX only from my per- 
spective as the president of a medium-sized, public, regional uni- 
versity which has undergone a recent compliance review. I hasten 
to add that I support OCR’.s efforts in this regard and gender eq- 
uity in all respects. Moreo' er, I appreciate the efforts of Congress- 
man Hastert and Ms. Cantii in helping us resolve the concerns we 
had with the Chicago office of OCR. 

Our difficulties with OCR and its enforcement of Title IX on our 
campus are primarily centered on process. When the OCR team 
visited Eastern initially, we were led to understand that any pro- 
posed settlement would be shared with us verbally so that we 
might correct errors in fact and negotiate the details which would 
lead to our eventual compliance. In fact, no such thing happened. 
OCR’s proposed settlement agreement was based on factual find- 
ings by OCR, but the agency would not share its letter of findings 
with Eastern, even in draft form. To maintain security for the doc- 
ument, EIU offered to review it in Chicago, instead of requesting 
a hard copy; this was rejected without adequate explanation. 

Due to lack of information, EIU was effectively prevented from 
identifying facts, if any, supporting OCR’s conclusions and deter- 
mining whether OCR’s proposed agreement was tailored to any 
specific alleged violation. Instead, we were sent a settlement agree- 
ment we had never discussed, which indicated, among other things, 
that we were to add four women’s sports in the very near future: 
women’s soccer, which we were already adding of our own accord, 
women’s golf, women’s field hockey, and women’s gymnastics. We 
were given a very short period in which to comply. 

Tw'O of the proposed sports would have been prohibitively expen- 
sive for us, considering that athletics on our campus does not make 
money. Moreover, the same two sports had no relevance whatso- 
ever to our school. We explained that no unmet interest had been 
displayed for these two sports. Women’s gymnastics, I have been 
told, is a sport which is very expensive and is beginning to fade be- 
cause the most competitive female gymnasts tend to be below col- 
lege age. Women’s field hockey is not even played in Illinois to any 
extent, and wo w'ould have been required to import players in the 
northeastern part of the country. We would also have had great dif- 
ficulty finding competition since neither sport is prevalent in our 
athletic conference. In any case, we didn’t have the necessary fund- 
ing. 

OCR will tell you that they never recommended that men’s 
spoT'ts be cut in pursuit of gender equity. However, that seems to 
be the case in many instances, if the university or college can’t af- 
ford to add more sports. Our attorney managed to mitigate some 
of the conditions in the settleme.'it agreement sent us by OCR, but 
we had n^" choice but to cut tw'o men’s sports, swimming and wres- 
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tling, in order to reach the immediate goal set by OCR. I might add 
that, when the inevitable student protests began, women athletes — 
particularly women swimmers — were among those who opposed 
cutting the men’s sports most aggressively. 

^ain, I believe we should comply with Title IX; it is the right 
thing to do. But, it took many years to get into this position, and 
if your institution plays football, as has been noted, coming into 
compliance is expensive and time consuming. Schools without foot- 
ball do not seem to have nearly the problem we have. 

By tpting for interests and abilities and looking at emerging 
women’s sports as well as through a gradual miration of resources 
over a reasonable number of years, even football schools can come 
into compliance. However, aggressive settlements which do not 
take the institution’s circumstances into consideration, settlements 
such as we were given, inevitably lead to cuts in men’s sports. 

OCR really doesn’t need to dictate terms or micromanage compli- 
ance. Universities and colleges are under constant accreditation re- 
view from various agencies, including the NCAA. 

The agencies point out areas of concerns and expect the institu- 
tions to correct the concern within a specified period. In our gen- 
der-equity compliance review, however, OCR informed us, among 
other things, that we were not pulling out bleachers far enough for 
women’s events, since they are pulled out two rows less than men’s 
in the same gymnasium. I am not sure why that was important, 
but we probably could have figured it out on our own. 

Thank you. 

Chairman McKeon. Thank you. 

(The prepared statement of Dr. Joms follows:] 

Statement of Dr. David L. Johns. Ph.D., President, Eastern Illinois 
University, Charleston. Illinois 

Thank you for the opportunity to address you today on this important matter. My 
name is David Jorns and I am the president of Eastern Illinois University located 
in Charleston, Illinois. I have held this position since November, 1992. 

I can speak to OCR’s enforcenicnt of Title IX only from my perspective as the 
president of a medium sized, public, regional university which has undergone a re- 
cent compliance review. I hasten to add, that I support OCR’s efibrts in this regard, 
and genefer equity in all respects. Moreover, I appreciate the efforts of Congressman 
Hastert and Ms. Cantu in helping us resolve the concerns we had with the Chicago 
office of OCR. 

Our difficulties with OCR and its enforcement of Title IX on our campus primarily 
centered on process. 

W'lien the OCR team visited Eastern initially, we were led to understand that any 
proposed settlement would be shared wth us verbally so that we might correct er- 
rors in fact and negotiate the details which would lead to our eventual compliance. 
In fact, no such thing happened. 

OCRs proposed settlement aCT^ment was based on factual findings by OCR, but 
the agency would not share its letter of findings with EIU, even in draff, form. 

To maintain security for the document, EIU offered to review it in Chicago, in- 
stead of requesting a hard copy; this was rejected without adeouate explanation. 

Due to lack of information, EIU was effectively prevented from identifying farts, 
if any, supporting OCR’s conclusions and determining whether OCR’s proposed 
agreement was tailored to any specific alleged violation. Instead we were sent a set- 
tlement agreement we had never discussed which indicated, among other things, 
that we were to add four women’s sports in the very near future: Soccer [which we 
were already adding of our own accord 1, womtMi’s golf, women’s field hockey, and 
women’s gymnastics. We were given a very short period in which to comply. 

Two of the proposed sports would have Wen prohibitively expensive for us consid- 
ering that athletics on our campus docs not make money. Moreover, these same two 
sports had no relevance whatsoever to our school. We explained that no unmet in- 




103 



terest had been displayed for these two sports. Women’s gjirmtistics, I have been 
told, is a sport which is very expensive and is beginning to fade because the most 
competitive women gymnasts are below college age. Women’s field hockey is not 
even played in Illinoi.'j to any extent and we would have been required to import 
players from the northeastern part of the country. We would also have had great 
difncuhy finding competition since neither sport is prevalent in our athletic con- 
ference. In any case, we didn’t have the necessar\- funding. 

OCR will tell you that they never recommend th;-it men’s sports be cut in pursuit 
of gender equity. However, that seems to be the case in many instances )f the uni> 
vorsity or college' can’t afford to add more sport. s. Our attorney managed to mitigate 
^ome of the conditions in the settlement agreement sent to us by OCR, but we had 
no choice hut to cut two men’s sports, swimming ai 'l wrestling, in order to reach 
the immediate goals set by OCR. I inighi add that v,uon the in(‘%itable student pro- 
tests began, women athletes — pan. ularly women swimmers- -were among those 
who opposed cutting the men’> sport." most aggressively. 

.Again. I h(*iieve we should comply with fiiio IX. it’s the nght thing to do. But. 

It took many year" to get into thi> p(»sition and. if your institution plays football, 
coming intc compliance is expensive and time consuming Schools without football 
do noi seem to ha\e nearly the problem we huve 

By te>ting for imere"t" and ahilit.os and looking at (Muerging women’s sport". a> 
wtii through a gradual migration cpf resources over a reasonable mirnher of yeais. 
even football schools ran come into compliance liowe'ver. aggressive settlements 
which do n<g laki- the insiiUiUon’s cimmistances into fon"ideration. settlements 
<*.ich We were given, inevuiihjy lead to cut." in men's sports. 

OCR really doe."ii t need to dictate lenris or micromanage complmnee. l.invcrsities 
and colleges are under con."tant accreditation review from vanoii.c agencies, includ- 
ing the NC'AA The agencies prant out area" of ctmeern and expect the institminn" 
to (••rrect the concern within a spenfied pcri<'d In aur gouidcr etjiuiy compliance re 
view, however. OCR informed ii< that we weie not pulling out biCMchers f.ir eiKaudi 
for wx^nien’" events, "itice they ai^' palled out tWi> roW" IrS" than men’s in the ".une 
gymnasium 

We probabl\ could have figured th.it out 

riMiik you. 

(’’hniriTian Mt'Ki.ox. You know, it is interesting to me, we have 
now heard testimony from five people, and some sounding like dif- 
terent .sides on the issue, hut we liavt'n’t heard anyone say that 
they don’t think wotoien should have opportunil\ or .should have 
equal opportimity. 

But listening, to sotne of this last teslitnony retnipids me of some 
of the other tilings we have heard about government in the past, 
at least while I have been here in Congress, especially these last 
few weeks — that sometimes there are “unintended consequences” 
that people ho write the laws, and people who write the rcgula- 
tion^., have g at intentions, but by the time it gets to sonv‘ person 
who administers that regulation, sometimes people get caugh.t up 
in their own authority. \Vc have seen that happen with OSH A; we 
have seen it happen in the Post Office, anvwdiere. And it isn't just 
g('verninent, it is in private industry. \on People — sometimes a lit- 
tle authority gnus to their head and they w*ant to use' that author- 
i 1 \ . 

In your tesTiinony. Doctor, you said that you had asked for some 
indi(’ation first. It seems to me that if people really arc all trying 
to w'ork t ('(get her for the same* thing, they sit down together, define 
the problems, then w'ork tow'ards a solution. You don't hit someone 
over the htsid with a mallei 

1 si‘e t'\ e-ryhody nodding, hut how do we* inakt' that happen’/ 
What would you do to resolve this without going to court or using 
a mallet on somebody’.^ How can w*e sit dov/n like* reasonable people 
to all achieve what w'e arc trying to achieve-/ 
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Ms. Cantu. Mr. Chairman, in the two years I have learned that 
there are ways that we can become better law enforcement officers. 
We have tried to reinvent ourselves through our complaint process- 
ing to help the process improve. 

One change that was needed, because I heard it from more peo- 
ple than President Joms, was that universities wanted to see in 
draft what OCR was likely to make a finding on. We now do that. 
W'e now have our regional offices share, and that is a new practice. 
We listened to the folks that we worked with who wanted us to 
share information on what we were likely to make a determination 
on. 

Seco.idly, I have appointed a national issue coordinator, a single 
person whose sole responsibility is to see to it that we are using 
the best-trained, the best-skilled investigators in the area of Title 
IX college athletics. 

So I have made training a priority, and coordination and sharing 
of information a priority. We do agree that government should be 
improved and are working on that. We know we are not perfect, 
and we are trying to improve ourselves. 

Chairman McKeon. A lot of it is attitude, if you go in with the 
idea that we are trying to work together, not that we are trying 
to catch you doing something wrong 

Dr Johns. I would like to compliment Ms. Cantu. Working with 
her has been excellent. Unfortunately, it took the intervention of 
a Federal Congressman — Ms. Cantu is a very highly placed official 
in United States Government — and it took an enormous amount of 
grief and effort. To this date, our attorney expenses just in this 
simple matter have exceeded $30,000, which we really didn’t have 
to spend. So, it is unfortunate that we have had to go through this. 
Of course, most institutions don’t have the access we have, because 
Congressman Hastert took our part. 

Ms. Cantu. It doesn’t take a Congressman to get my attention. 

1 pick up my own phone. I have, in fact, had both universities and 
complainants call my office to ask for assistance. That is one of the 
purposes of the issue coordinator, to help facilitate. 

I agree; it is all in an attitude. We believe that universities are 
Irving to do the right thing, and I compliment Brown University 
for what it has done. We do give universities credit for what they 
have done. But it doesn’t take a Congressman to get my attention. 
.\nyone can write or call or see me in person. We do try to be open 
to the public. 

Dr. Gregorian. May I comment about how we can improve? 

P^irst, the judge in question ruled against us because he said we 
have to mirror proportionality between the athletes we have and 
the student body we have on the basis of gender, not substantial 
proportionality, which is what OCR says; it said to mirror propor- 
tionality. That is one thing OCR could have cleared by filing an 
amicus brief with us, that we disagree with the judge’s ruling; that 
i.s not w'hat OCR intended. 

Second, OCR says we can go and study mixed surveys, but it 
dfresn’t say which surveys are acceptable to the courts and which 
surveys are acceptable to OCR. We have gone to SAT, college 
boards and the others, NCAA. The judge would not admit the 
NCAA guidebook, yearbook, as evidence. We have spent a lot of 
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money. There are no arrepted text methods that satisfy either OCR 
or the judges. Why doesn’t OCR say what is acceptable and then 
we can correct accordingly. 

Third, OCR, to their great credit, and Title IX. to its great credit, 
encourages that people should include intercollegiate club sports 
for more women. The judge in question discounted club sports alto- 
gether, Only varsity clubs. OCR sh>mld file a brief with us saying 
intercollegiate athletics, club sports do count for women. Those are 
the kinds of things that need clarification. 

My quarrel is not with Ms. Cantii, whom I respect very much, 
because these rules are not her recollections; she is administering 
them. My quarrel is that the intent ha.s been left .so unclear that 
ever^-'body can interpret it any way they want. 

Chairman Mt’KjooN. Thank you very much. 

Mr, Williams, 

Mr, WlLI.iAMS, Thank you. 

Secretary' Cantii. when enforcing Title IX. does — and if so how 
does — the Office of Civil Rights take into considerjtion the inher- 
ent differences sport to sport'.^ 

Ms, CAN'tr, As 1 recounted, there were a number of congressional 
discussions about what Title IX meant to cover, and Congress de- 
cided, and I believe correctly, that Title IX was intended to cover 
all sports, so we don’t exempt any sports from the Title IX review. 
We are required by Congress, and I believe it was the right deci- 
sion by Congress, to consider the unique aspects of each sport. That 
means that we give credit for sports that require additional medi- 
cal attention or additional medical sciwiccs because of safety rea- 
sons. 

We are respectful of sports that require more staff because there 
are more crow'ds and there is a need for crowd management. We 
respect that. We don’t ding a campus that has additional services 
or resources for that. We look at this time at the unique aspects 
of each sport as required, and that has been our practice and con- 
tinues to be our practice. 

Mr. Williams. President Gregorian, it is good to see you here 
again. When I chaired this subcommittee you and I visited a lot 
when you were across the street at the Library, and it is nice to 
have you with us again. 

The Federal court did not order Brown to cut men’s sports ef- 
forts, did it? 

Dr. Gregorian. I am sorry? 

Mr. Williams. Did the court order Brown to reduce men’s spoits 
spending or generally reduce your efforts with regard to members’ 
sports? 

Dr. Gregorian. No. Let me answer. I am glad you brought this 
up. 

We have not eliminated any women’s teams, contrary to the 
widespread propaganda today nationally. We have not. We have 
changed the status of four teams, two men’s and two women’s, from 
university- to donor-funded, and we also helped them to raise 
funds. One of those two women’s teams has been reinstated, thanks 
to a gift from men’s volleyball. The only thing we have eliminated 
is freshman football, because we wanted to, not because we were 
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ordered to, for financial reasons, rather than doing it for Title IX 
reasons. I should also say that. 

We have eliminated four men’s junior varsity teams. We have not 
eliminated a single women’s team. The court, however, in its judg- 
ment, has given us four choices: number one, eliminate all your 
athletic programs the way Brooklyn College has done; number two, 
cap your men’s team, cap the teams; third, eliminate teams; and 
fourth, increase women’s teams. 

We have 34 spo»^s. If one of them is football, we will still be fac- 
ing the issue of proportionality, so the judge has not ordered us to 
do it, but does it in such a way that we cannot do anything but 
either increase the budget for athletics, which I don’t intend to do 
because it is the same source that covers library, instruction, and 
so forth. 

Any increase in the athletic budget has to come from donors, not 
by university funds. I have lost laculty salaries, and my library 
struggles. I decided six years ago, we will not put any money into 
athletics. The only thing I will do is cut, and how we cut is up to 
us. 

Mr. Williams. Thank you. 

Dr. Jorns, should Title IX count football player walk-ons dif- 
ferently than it treats participants in the other sports? 

Dr. Jorns. It would help. We have 63 scholarships, and we play 
lAA football, and we have had squad sizes of about 100. We have 
voluntarily capped at 80. So if that difference could be taken into 
consideration, it could help. 

Mr. Williams. Given that football is primarily almost exclusively 
a man’s sport, would you be willing then to not count at least walk- 
ons in sports that are primarily women’s sports, field hockey or 
volleyball or synchronized swimming? Would you treat them the 
same way you treat football? 

We are all after equity, including you. If we are going to exclude 
part of football, can we exclude part of sports that are primarily 
women’s sports? 

Dr. Jorns. I suppose we can. I don’t know what that would ac- 
comnlish, but we could. 

Dr. Gregorian. We could, too. 

Chairman McKeON. Thank you. 

Mr. Gunderson. 

Mr. Gunderson. Thank you. I am tempted to fellow up the line 
of questioning Mr. Williams has asked, out I think I want to go 
back to a different set. 

Secretary Cantu, what is your position on Cohen v. Brown Uni’ 
uersity? 

Ms. Cantu. I have no position. It was not a complaint brought 
to my office. My staff have not investigated that campus. We have 
not participated in any of the court proceedings, and I have not had 
an opportunity to review the record in that case, so I have no posi- 
tion to report today. 

Mr. Gunderson. Well, but it seems to me that if I were in your 
position, I would certainly review that court case because, if I un- 
derstand that case, it says that Brown didn’t meet any one of the 
three tests. 

Is that correct, Dr. Gregorian? 
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Dr. Gregorian. Yes. 

Ms. Cantu. My understanding, Mr. Gunderson, is that the status 
of the case is that the court has asked the university to respond 
as to whether remedy is possible. I am not even sure the court case 
is over. I don't know what your sense is of the timing, but my sense 
is that the judge turned it to the university and asked the univer- 
sity what they thought they might do. 

Mr. Gunderson. I want to hear from Dr. Gregorian about that, 
but in your testimony, you say the three-part test furnishes three 
individual avenues for compliance. Now, 1 read that to mean you 
can meet any one of those three and comply, which leads me to 
wonder what the problem is here today because if every university 
is increasing participation in women's athletics, why would they 
then not comply. 

Now, if I were in your position and the court had decided that 
this university hadn’t met “all three," it would be sending me two 
signals: first, this university hadn't met any one of the three; but, 
second, it raises the question of whether or not “all three'’ have to 
be met. I think there is a real concern. It isn't by accident we have 
all these people in this room today. 

Dr. Gregorian, would you comment on this? 

Dr. Gregorian. Yes. Ms. Cantu is right in this sense, that the 
judge ordered us March, I guess, 29, in a final order. The 
plaintifTs’s lawyer then sued the judge, or whatever it is, inter- 
vened saying the judge’s opinion was defective or incomplete be- 
cause he had not provided remedy. And I think yesterday or the 
day before, or two days ago, the judge has issued yet another order, 
this time giving us 60 days instead of 120, removing the stay which 
he had given us before, to come up with some kind of remedy which 
will include any of the four above things that 1 mentioned. 

Mr. Gunderson. I am confused because, in your testimony, you 
say that shortly after the enactment of Title IX, you began a proc- 
ess to significantly increase participation by women in program ex- 
pansion tests you should have met. 

Dr. Gregorian. Yes. 

Mr. Gitnderson. The court said you didn't meet it, directing 

Dr. Gregorian. The court says, What have you done lately? The 
court has praised — really, it is almost that cynical, I tell you. If we 
• had moved slower initially like other universities, every two years 
adding one women’s team, we would be here now with all the othe * 
individuals on the other side saying how wonderful Brown is; in- 
stead, we did all of it massively because we believe in it. We didn't 
do it because, “it was required of us,'’ we did it because we believe 
in it. Now they say, show us what you have done in the last six 
years, show us progress. Only one thing was requested: Men's and 
women's fencing. It went to the University Priorities Center be- 
cause we have a committee made up of faculty, students, and ad- 
ministrators, and the University Priorities Committee rejected it in 
1990. That is the only request in six years we have had. 

Mr. Gunderson. Let me go back to Secretary Cantu on this. 
When you determine compliance, how far back do you go? 

Ms. Cantu. We look at all three prongs. We remind ourselves 
and the university that we are working with there are three sepa- 
rate, independent avenues. The university indicates to us which av- 
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enue th^ believe that they can show that they comply, so they 
choose. They let us know, rerhaps they tell us they are going to 
comply under prong two because they are going to describe a story 
of how they had continuous expansion. 

It is not a continuous expansion to start and stop the work. 
There has to be continuous expansion of opportunities. When the 
policy guidance was prepared the word “continuous'' was inserted 
because we wanted to take into account that there needed to be 
equal opportunity. So “continuous" was not just a random word 
that was just dropped into the standard. It was put in there and 
then approved by four different circuit courts because it meant that 
it was a way to provide an avenue that could be met and is being 
met. 

I can cite examples in my office where campuses show, under 
prong two, that they have the continuous expansion so there is no 
violation of that part of Title IX. 

Mr. Gunderson. Okay. Define for us “continuous." I mean, what 
would be an expansion of women's sports in the last five years, 10 
years, that would meet your test of continuous? 

Ms. Cantu. We generally look at five years, the past most recent 
five years, but that is not a fixed rule because we try to avoid hav- 
ing a cookie cutter fixed numerical answer. That is not what we 
want. When the university chooses to prove that it has addressed 
opportunity under prong two, “history and continuous expansion,'* 
it tells us how many years back it wants to go, and we look at that. 
If it doesn't show a clear pattern of continuous expansion of oppor- 
tunities, then it doesn't show that. I mean, it is a question of fact. 

Mr. GrNDERSON. My time is up. 

Thank you, Mr. Chairman. 

Chairman McKeon. Thank you. 

Ms. Woolsey. 

Ms. WooLSKY. Thank you, Mr. Chairman. 

Ms. Cantii, 1 hear a great deal of frustration from Dr. Jorns and 
Dr. (jregorian. Do you feel that the administrative regulators now 
under your leadership are able to put more emphasis on good faith 
efforts than on statistical measurements, not forcing — I mean, like 
when we were talking about field hockey at a school that doesn’t 
play field hockey. How do you respond to that? 

Ms. Canti*. I have to be very honest and very frank and say that 
the numbers show up because they inform us, and the numbers let 
us know' how well someone is doing. So, yes, our investigators look 
at numbers. But we do not let the numbers make decisions for us. 

Ms. Woolsey. You round that out with 

Ms. C.ANTU. We do not let the numbers become fixed or inflexible 
or rigid and tell us whether someone is following the law or not fol- 
lowing the law. The numbers inform us the way they inform the 
courts. They tell us where we are. They are a benchmark, a per- 
formance measure. 

But the numbers don't tell us that the law is being complied with 
or not complied with. That decision is made in looking at the over- 
all opportunities offered to men as compared to women. And that 
overall includes testimony we collect It includes the evidence, 
statements made by the university. We look at all of that to come 
to a decision whether the law is being violated. 
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Ms. WOOLSEY. The decision to mandate a sport like field hockey 
at a (^mpus that doesnt want field hockey, where does that come 
in and where do you stop it? 

Ms. Cantu. There is tension. There are people who have asked 
me in the two years I have been there to be more specific and more 
detailed in our guidance and spell out exactly what we want done 
at each campus. I resist that because the potential is, we could be- 
come very intrusive in decisions that should be made at campuses. 

So what happens in practice is our staff in the regional offices 
have conversations, negotiations with the chief executive officers at 
the campus about what works at that campus. And so when some- 
one asks for information about what does OCR want, we say our 
bottom line is we want equal opportunity for men and women. How 
we get there is going to be the result of our discussions. 

We always start by asking to add programs. I have verified this. 
1 nave called all of our regional offices and have had conversations 
with each office and they always at the outset ask to add programs. 
When the universities respond by saying, I can’t afford it or for 
whatever reason don’t want to add programs, then we ask the uni- 
versity, well, what are you going to do? 

Our bottom line is you are going to offer equal opportunity. We 
turn to the university and we ask them: How are you going to do 
that? In Eastern Illinois, I had had conversation with President 
JoriiSj he told me that he felt he couldn’t do anything except to cut, 
that was his decision, so we incorporated that decision when we 
wrote the agreement. We didn’t like it either, that that was going 
to be the decision, but our bottom line is equal opportunity. We did 
try. and we would welcome ideas on how to add because we believe 
that is the best choice. 

Ms. WooLSEY. Well, speaking of adding, can I ask, Dr. Gregorian 
and Dr. Jorns, isn t tho root problom that wg aren’t investing in 
our kids in this country, that we don’t invest in their education, 
that wo aren’t getting them ready for the workforce of the future? 
If we did invest more on the Federal level and on State levels, 
would you use some of that money for athletics'.’ 

Mr. (tRRcorian. We in the Ivy League arc completely different. 

1 hat IS why we are anomalous. Wo have no athletic scholarships. 
\\e admit students on the basis of t heir promised academic taknt. 
If a student comes to Brown for football, tomorrow morning decides 
he does not want to play football, we don’t say out. Women, the 
same thing. 

The problem that we face is not resource alone. It is proportion- 
ality the way the judge has said to us that participation must mir- 
ror eniollment. So this year, for the first time, we are admitting 
51 or 52 percent women to our university. Wonderful. We have pro- 
grams for women in science. Wonderful. I encourage this. 

Now, I cannot tell these women you had better perform in athlet- 
ics, otherwise you cause financial problems and I have to go get 
money. We cannot. It is a completely different thing. We cannot, 
year in and year out, switch our things. That is the issue we face 
Others face the money issue. My money that I put in athletics, 
with the exception of donors who give, comes from universities on 
restricted funds. 
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That is why a university committee consisting of faculty students 
and administrators decides our priorities. It is not money alone. It 
is also opportunity. We have only three teams left that we don t 
have. The judge is asking, cut those three teams and you will be 
all right. It doesn’t matter how many participate in it. It is not the 
numbers at first. The moment you have the teams, not enough par- 
ticipants. ... 

We have 100 vacancies in participating opportunities in vanous 
teams. The judge says opportunity does not count. Actual participa- 
■ tion counts. That is why I called it a Catch-22. You create the 
team but you don’t have the participation, so you are held account- 
able on participation. You don’t have the team, so you are held ac- 
countable on the team. What I like is clarity— how many sporty op- 
timum, should universities have. I would like a figure trom UCK. 
Thirty, forty-five, fifty? 

Ms. WOOLSEY. I am going to assume that Ms. Cantu is S°iriS ^o 
work on you. Could Dr. Joms answer my question or should 1 be 
through? 

Chairman McKeon. You should be through. , . . „ 

Ms. WooLSEY. Well, you aren’t doing such a good job alter ail, 

Mr. Chairman. 

[Laughter.] , , . • • j j j 

Chairman McKeon. Now that we see how I am being judged and 
on what standard, let me just have a short follow up on 

Dr Jorns, you commented that you were told by the UCK that 
you weren’t pulling your bleachers out far enough. That sounds to 
me like micromanagement. I heard Secretary Cantu say she didn t 
believe in micromanagement. How long ago did that take place. 

Dr. Jorns. The visit that we had was last year or a year-and- 



a-half ago. , . , , 

Chairman McKeon. So within the last two years, you were told 

on the bleachers. 

Dr. Jorns. Yes. 

Chairman McKeon. Are you aware of that. Secretary. 

Ms. Cantc. Yes. 

Chairman McKeon. Does that fall within the micromanagement 
that you are talking about? 

Ms. Cantu. We are still negotiating with that campus, and they 



Chairmah McKeon. As to how far they should pull out their 
blGSchors*^ 

Ms. Cantu. No. No. Today was the first time I heard of the 
bleachers issue. Again, I really appreciate people bringing such 
things to our attention. That helps us so much. 

Chaiiman McKeon. Now that you know, does that sound to you 

like micromanagement? j * i „ 

Ms. Cantu. It does indeed, and we will go back and take a look 



at that. 

Chairman McKeon. Great. . 

Dr. Gregorian. Mr. Chairman, may I just answer one thing? We 
were requested by plaintiffs’ lawyers to produce tens of thousands 
of bills, from socks to jockstraps, everything going back for a tew 
years Every receipt had to be produced, you know, to show that 
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we had done well. That is the kind of harassment, also, that this 
cottage industry does in these institutions. 

Chairman McKeon. Mr. Roemer. 

Mr. Roemer. Thank you, Mr. Chairman. 

I asked a series of questions to the first panel, to our colleagues, 
and I want to follow up with the same question to Ms. Cantu. Sim- 
ple question. Does the OCR “require” settlement agreements which 
include cutting or capping men’s programs? 

Ms. Cantu. No. We have a chart that shows we have had 456 
cases. In zero cases, not a single one, have we “required” it. Let me 
be clear, if a campus “chooses” that as a local decision, we write 
it up as an agreement, but we do not “require” it. We don’t want 
to do that, but we respect that campuses nave to make their own 
local decisions about their resources. 

Mr. Roemer. Now, secondly, we seem, to have two individuals 
here who are very supportive of Title IX yet very frustrated with 
the implementation and administration of Title IX. Without putting 
too many words into Dr. Jorns’ testimony and into his mouth, I 
think he said that OCR dictates the terms of compliance. Whether 
that is capping or cutting men’s programs, which you say you do 
not do, or mandating what women’s programs should be added, do 
you think it is prudent or fair to dictate what women’s programs 
should be added in tue different instances? 

Ms. Cantu. We would not require or dictate which program, you 
are right. We have a bottom line which is what Congress requires 
us to do and that is to afford equal opportunity. When a campus 
comes forward and says, I want to keep the status quo, we tell 
them that is not one of their a choices. We do take that choice 
away from them. 

Mr. Roemer. I would just say, Ms. Cantu, you were not even 
aware of the bleacher situation before the hearing today, so I think 
we have accomplished something there, anyway. But it should not 
take each one of our universities having a hearing to work out bet- 
ter cooperative arrangements before these cases go to a court of 
law. 

Ms. Cantu. Sir, usually it does not. Usually we are able to work 
them out. This is the first time I have had a Congressman call me 
about an athletics case. 

Mr. Roemer. Let me ask you another question. Does OCR work 
with schools to avoid compliance problems with athletic programs? 

Ms. Cantu. Absolutely. We have a strong technical assistance 
program, and we have a very strone outreach program. I personally 
have gone to talk to balanced auaiences, sports association audi- 
ences, women’s coaches, all tyi>es of groups to ask them to work out 
problems before they become an OCR complaint, 

Mr. Roemer, And your outreach efforts are equally funded and 
equally encouraged from an administrative perspective? It is not 
the scnool always coming to you. It is you going out to the schools 
to help them with compliance and to anticipate problems with the 
administration of Title IX. 

Ms. Cantu. Yes, sir. 

Mr. Roemer. Secondly, Dr. Joms and Dr. Gregorian, do you feel 



that OCR applied each prong of the three-part test in finding viola- 
tion in Title IX? 
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Dr. Johns. 1 do not. I agree with Dr. Gregorian on that. And if 
I may make an additional commeni. Congressman, I think — and 1 
don't want to put words in Ms. Caritii’s mouth — that probably the 
difficulty that OCR may have is staff. We were to have had a 
verbal discussion about how to move forward, which we never had, 
after they visited our campus. And I have here the settlement they 
sent us which in fact tells us explicitly what sports we are to add 
and that was brand new to us when I received it, and so I feel that 
the problem is they simply don’t have enough people to cover all 
the bases. 

Dr. CrKKdoHlAN. My answer, Congres.sman, is that OCR equates 
equal opportunity with proportionality. 

Mr. Kokmkh. You are seeing one of the three is applied. 

Dr. Grkgohi.av It undergirds all three of them. Without propor- 
tionality, there w'ould not be this problem. In my opinion, if you de- 
fine proportionality, then that will be fine. 

Mr Roi.’MKK. Finally, Ms. Cantu, do you feel that you have a 
funding problem or a resources problem? 

Ms. Cantt. Yes. This year that we are in right now, I have a 
$3 million shortfall. Congress approved $3 million less than what 
the President requested for my office. Resources are a problem, and 
I will not dispute that. 

Mr. Rokmkh. And $3 million is what percent of your budget? 

Ms. CaxtI’. Three million of the $58 million, so my math is not 
great. About 15 percent'^ 

Mr. Rop:mkr. Can you give me any kind of preliminary indication 
of how you are going to apply that cut, what you might cut? Will 
outreach efforts, proactive efforts be cut? What is going to suffer as 
a result of that? That is not an insignificant amount of money. 

Ms. Cantu. This is the budget that we are working with. We 
have looked for efTiciencies in trying to resolve complaints as early 
as possible so that we do not have to invest large amounts of re- 
sources in investigating one where a campus is quite willing to dis- 
cuss with us an early resolution. 

But really what has happened is that we have less resources for 
the outreach that we would like to do and less resources for face- 
to-face discussions that we would like to have happen. I do want 
to say, though, that we have top quality staff. We have made it a 
priority to invest in training. In the past two years, we have put 
our money in our people first. 

Mr. Roemer. Thank you. 

Chairman McKeon. Thank you. 

Mr. Souder. 

Mr. Souder. Thank you. 

Dr. Jorns, I had a question in the evolving of the case that you 
got involved in. You say you had a number of sports already. Why 
didn’t you have more sports? Was there a demand at the university 
for more sports? Was there a request? Were you adding sports that 
were being requested or to recruit students or? 

Dr. Jorns. You are asking me, Congressman, if women had re- 
quested the sports? 

Mr. Souder. Yes. In other words, you said you had a number of 
sports that you had already developed. Was that because of a mar- 
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ket demand that more — in order to recruit more women in or did 
you feel the court pressure coming already? Did you feel 

Dr. Johns. We added of our own volition one other sport, which 
was women's soccer. But I will be candid with you, Congressman. 
We knew that we were under a compliance review, and we felt we 
were not in compliance. We had a methodology worked out to come 
into compliance and one of the first was to add. women’s soccer. 

Before that, I can't remem.ber the exact number. I think we had 
16, perhaps, women's sports and 18 men. Something like that. We 
were two or three short on the women’s side. I don’t know of a 
group on campus that requested that we add a sport. I have some 
memory. We have a closed sport, women's rugby, and I think there 
was some interest in that but that is the only one I can remember. 

Mr. SoUDER. I wanted to ask Ms. Cantu, also, do you believe that 
the Cohen v. Brown decision overstepped even your guidelines? 

Ms. Cantu. No, sir. Every court decision that I have ever read 
has all three prongs of the test, and the court has examined the 
record and the facts under each of the three prongs. So, no, sir, I 
do not believe that there are any differences or disputes that there 
is consistency in how the Federal courts have treated Title IX. 

Mr. SoUDER. Do you agree with that, Doctor? 

Dr. Gregorian. No, I don’t. As I have mentioned, substantial 
proportionality is what OCR says. The judge says it has to mirror 
proportionality between enrollment and participation, which gives 
up to 7 percent in some cases that OCR has settled deviation and 
variation. The judge leaves no variation, no deviation. Participation 
has to be exactly proportionate to enrollment. That is a substantial 
departure. 

Mr. Gunderson. Would the gentleman yield? 

Mr. SoUDER. Yes. 

Mr. Gunderson. I really appreciate this. Secretary Cantu, you 
just told me you hadn't read the case and you couldn’t state an 
opinion on it and you just 

Ms. Cantu. I have not read the record. I can talk about the law. 

I cannot apply it the way the court did because 

Mr. Gunderson. I asked if you agreed or disagreed with the de- 
cision of the court in Cohen v. Brown, and you told me you couldn’t 
state an opinion. 

Ms. Cantu. You asked me for my position regarding the court 
case, which would require me to know the record. And I do not 
want to speculate on any facts that I don’t know about. 

Mr. Gunderson. Well, how can you answer his question? 

Ms. Cantu. His question was about the law in Cohen as 1 under- 
stood. Did I misunderstand your question? 

Mr. SoUDER. Did it overstep even your guidelines. 

Ms. Cantu. And the legal application — the legal standard is 
identical to the standard we apply and all the courts apply. It is 
the same legal standard. Did I not understand that? I am sorry. 

Mr. SoUDER. I think by saying that the decision didn’t overstep 
your guidelines, you in effect maae a judgment on the case. 

Mr. Gunderson. And clearly the court case articulates all three, 
and you were trying to emphasize to us that only one of the three 
tests must be met. And the clear implication of court test is, you 
look ai all three of them. As Dr. Gregorian said, it doesn't matter 
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if you have met an expa^^sion if you don’t meet the proportionality 
test and you haven’t expanded lately. Either you agree with the 
ruling of the court or you don’t. We have to know. 

Ms. Cantu. What I want to say is that the court in Brown under- 
stood the standard and articulated the same standard that OCR 
uses and all of the other court cases used. What I cannot offer an 
opinion on is how the court understood the facts. 

The testimony you are hearing from President Gregorian is about 
the facts in the case. How the assessment was interpreted by the 
judge. What wtre the right teams? Those are factual questions that 
I would not want to offer an opinion about, but as far as the legal 
standard, the judge was absolutely correct, he used the three-part 
test which we use, which all the other courts including Cohen used. 

Mr. SOUDKR. I thank you. I don’t have any further questions. 

Chairman McKkon. \nd you are aware of that, of the standard 
he used without looking into that court decision? 

Ms. C\NTf. I have not looked at the record. The record means 
that I did not examine the transcript; did not read the exhibits, did 
not examine whatever was introduced as evidence. I should have 
been more clear when I said I did not look at the record. I meant 
I did not examine the facts. However, I am familiar with the law- 
in this area. 

I have been the la*w' enforcement ofMcer for .two years. I have 
very talented, capable staff and in looking at the law only, it is the 
same legal standard we all use, the same legal standard that every 
administration has been using since 1979. 

Mr. GuN'nKKSON. Would the Chairman yield? 

Chairman McKr:oN. Yes. 

Mr Cl'NUKH.^nv. So then you are agreeing with Dr. (irogorian 
that if they had expanded women's programs in the last five years, 
the judge would have ruled differently and you w'ould have agreed 
differently, but because they didn't expand v/omen’s programs in 
the last five years, the> are guilty of violating Title 

Ms. Can'IU. Could f tell you about cases that we have had in 
front of us because I haven’t investigated this one? 

Mr. (U’.NU)rK^oN. Tell me about Brown because we are talking 
aboui Bn>u w You said you agreed with the judge’s ruling m 
Bn urn 

Ms. C.-\NTi’’ I agree that he used the correct law. Rut I am not 
aware of tlie record as to how^ he applied it. 

Mr. Ch'NDKU.'^nN. He said that they did not show a recent history 
of pro.gram expansion for the underrepresented sex. Now you have 
told rne you define recent exnansion as five years. So, in essence, 
then, you can only conclude t at Dr Gregorian is right. If they had 
expanded in the last five years rather than at the beginning of 
Title IX, they would have been in the compliance; however, because* 
they made the mistake of doing too much too i-oon, you are now* 
holding them guilty? 

Ms. ( AN'n If the rectmd shows- if tfie facts an* true* that 
Brown had been continuously expanding opportunities in the past 
five yeaivs, and if w*e were looking at it I because 1 can't speak for 
the judge], we would give them credit for that. We w'ould give them 
credii for the cffoils that prong two called for. 
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Mr. Gunderson. So the message coming out of this hearing 
today clearly is, you have to expand programs within the most re- 
cent five years. Everything you have done previously to 1990 is Ir- 
relevant and will not be counted by the Secretary. 

Ms. Cantu. It is relevant. Continuous expansion means the en- 
tire history and continuous expansion. There is an “and,"’ history 
“and” continuous expansion. The standard we apply is not history 
“or” expansion in recent years, it is history “and” continuous expan- 
sion. So it is relevant to look at history and it is relevant to look 
at continuous expansion of opportunities. We look at both. 

Mr. Gunderson. Thank you, Mr. Chairman. 

Chairman McKeon. This little exchange shows me how hard it 
is just to communicate, and then trying to see that Title IX is cor- 
rectly administered throughout the country, I can see why we are 
having these problems. Very difficult. 

Mr. Reed. 

Mr. Reed. Thank you, Mr. Chairman. 

I would like to ask a question of Dr. Gregorian and I think it will 
reiterate his testimony. Dr. Gregorian, you are here in no way to 
undermine or weaken the scope, the thrust, the purpose of Title 
IX? 

Dr. Gregorian. No. 

Mr. Reed. And 

Dr. Gregorian. I am here as a frustrated university adminis- 
trator who does not like bureaucracies, who does not like to be in- 
timidated by lawyers, and who would like clarity in order to be 
able to comply with national policy. 

Mr. Reed. Thank you. And Dr. Jorns, I would presume you 
would have the same or similar response? 

Dr. Jorns. I would. 

Mr. Reed. Thank you. 

Ms. Cantu, let me ask a question. You seem to have a disagree- 
ment with Dr. Gregorian and Dr. Jorns and other witnesses about 
the issue of whether proportionality is the only test. And you quite 
enthusiastically and sincerely maintain there are three tests, im- 
plying no one prong is more superior than another. 

Ms. Cantu. That is correct. 

Mr. Reed. But there seems to be, obviously here, a disagreement 
perceptually if not substantively, perhaps not disagreement with 
just the presidents of these universities but with the judges who 
are interpreting these statutes and your regulations. What specific 
steps can you take to resolve these perceptual differences and to 
clarify the situation so, as Dr. Gregorian and Dr. Jorns said, that 
there are clear-cut, workable rules which can be used by univer- 
sities to achieve the goals of Title IX? 

Ms. Cantu. What we are working on is to continue to have a dia- 
logue. We are considering everyone’s ideas, and we are being open 
about what we can do to be more clear. It is exactly as the Chair- 
man said, we need more clarity. The tension, I don’t want to be- 
come so clear that I am prescriptive, that I am intruding on local 
decisions that campuses must make for themselves. So 1 am trying 
to become as clear as I can without crossing that line and becoming 
intrusive. 
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What the two college presidents have in common is a problem in 
meeting prong one, proportionality, and a problem in meeting 
prong two. Dr. Jorns couldn’t show a history of expansion and Dr. 
Gregorian is saying he has a history of expansion, but cannot show 
continuous expansion, I don’t want to put words in your mouth, but 
there is a problem with both of them in meeting prong two, so the 
request then is for clarity as to v/hat prong three means, address- 
ing the interest and abilities, because we have to have qualified 
athletes, interests and abilities of students. 

We don’t want to be so prescriptive in clarifying prong three that 
we shut the door on ways that campuses can meet that prong. If 
a campus chooses prong three, then we want to be open at OCR 
to hear how they are going to prove that prong three has been met. 
And if I tell the campus the only way you can show it is by how 
many club sports there are on your campus that are female that 
are not full varsity sports, so if I tell a campus the only way you 
can meet is what the pool looks like of the high school students, 
or I tell the campus the only way you can meet is by comparing 
yourselves to other colleges in your conference or league, then I am 
foreclosing choices. 

What I am telling my investigators is listen. Hear what the cam- 
pus is trying to tell you about prong three and then have a discus- 
sion with that campus. Eastern Illinois is working towards coming 
into compliance with Title IX. They have a long way to go. They 
start at only 25 percent women athletes. Twenty-five perceTit 
w'omen athletes. But they are going to get there under prong three. 

I am optimistic that is going to happen. 

Mr. Reed. I believe Dr. Jorns, Dr. Gregorian, you might want to 
comment. 

Dr. Gregoiu.'W. Yes. I ask this simple question, namely, is there 
a difference between substantial proportionality and mirror propor- 
tionality. English is my last language, so my English may be poor, 
but I would like to understand, is there a difference? If there is dif- 
ference, then Ms. Cantii is w’rong. She does agree with the judge’s 
interpretation of prong one as being mirroring rather than merely 
being substantial proportionality. The judge did not say it is a de- 
fective mirror. You can have 7 percent deviation, or Madam 
Tussaud s kind of mirror. It says mirror. Mirror means mirror and 
it is simple, reflecting exactly realities of day. How can we fudge 
this issue? I don’t know. 

Mr. Reed. Let me follow up w’ith a final question because the 
I'.me is all but going. One of the problems or one of the technical 
points with the continuous improvement is, what i.<^ the terminus 
point? What is the end point of continuous improvement? 

So do you have an idea in your regulations or your policy what 
would be the end point? How — I know institutions have to make 
continuous improvement but to what? 

Ms. CANTr. Toward equal opportunity, which is the goal that 
Congress has set us towards. 

Mr. Reed. How do you deline equal opportunity? 

Ms. CANTr. What Congress has defined for us is that women or 
men may not be subject to discrimination, not be excluded or de- 
nied participation, the regulations that were signed and approved 
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by Congress are what we follow. And the policy guidance which we 
have been using since 1979 is what we have been following. 

We do feel this tension, Congressman, between how detailed and 
how prescriptive we can be, and I do want to resist being drawn 
into a position where I am telling a campus, this is the sport you 
must add or telling a campus you have no choices as to whether 
you want to drop a sport or not. I really resist offering more detail 
without more discussions, and we are continuing to have groups 
that are continuing to inform us. 

Mr. Reed. I appreciate your very, very diligent and sincere ef- 
forts to resolve this. My time is up, Mr. Chairman, but I believe 
that Dr. Joms wants to say something. 

Dr. Johns. I just wanted to make one observation and that is 
that — and I don’t think anyone wants the government to be pre- 
scriptive — the lack of clarity is causing, as Dr. Gregorian said, a 
cottage industry to rise up. For example, we have now engaged a 
consultant who I think used to work for OCR to help us determine 
how to write a correct interest and abilities test. And yet we have 
been told here today that they don’t want to impose a standard on 
us, just let us work it out. Well, clearly, there is a standard, and 
we have engaged a consultant, so there are a great many people 
now available who make a great deal of money that we really can’t 
afford to spend trying to fill that gap. 

Mr, Reed. Thank you, Mr, Chairman, 

Chairman McKeon. Mr. Becerra. 

Mr. Becerra. Mr. Chairman, thank you for indulging me there 
for a moment. Let me welcome the panelists and thank them for 
being here. It is a pleasure, Dr. Gregorian, to see you again, and 
Ms, Cantii, it is always a pleasure to have you come before the sub- 
committee. 

Let me ask a couple of questions. I have missed most of the oral 
testimony. I was able to look over some of the written testimony, 
and I have had a chance in listen to some of the dialogue over the 
last 15, 20 minutes. 

Dr. Gregorian, let me ask you for .->ome specific, some concrete 
idea.s on how Ms. Cantu and her office could try to help univer- 
sitie> that v/ish to comply do so in a way that removes as much 
if the bureaucratic burden as possible from your efforts. 

Dr. Gregorian. Thank you. Congressman, 

Let me mention, I have followed this court case very closely. I 
may be the only living soul, other than the stenographer, who has 
read everything, so if I jump from one subject to another, forgive 
me. This is the frustration — interest and ability — just as the prong 
three or part three. It says you have to evaluate what the interest 
is. Where does a college president go to evaluate? College board, 
right? We have admitted SATs. So we ask on the SAT application 
form to include all the interests that athletes have listed. Students 
who are interested in athletics list number one, two, three priority. 
The judge says that is not acceptable. Right. Why? OCR does not 
say which of these surveys is acceptable. 

Where is there an acceptable survey? Is it Gallup Poll? We will 
go to Gallup Poll. Harris Poll? Harris Poll. Newsweek? Newsweek. 
U.S, News? WTioevcr. We want a name. What is the most accepted 
standard of interest and abilities? And we will check. We have gone 
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over 14,000 transcripts, one by one, 14,000 transcripts, to see 
which women who have applied to Brown are interested in which 
sports. You know which one they are interested in most? Eques- 
trian. Eight hundred interested. We don't have stables. I am look- 
ing to see what Newport and so on can provide. No, I am serious. 
If that IS the interest, if we find a donor, we v/ill do it. 

However, we brought this to the judge, and he says this is not 
an acceptable method. The NCAA guidebook was also rejected by 
the judge as unacceptable. OCR does not say the NCAA guidebook 
is a valid legal document. So what do I do? 

Mr.. Becerra. Let me see if I can get you, then, to focus on some 
specifics if you haven’t already mentioned them in the hearing. Are 
you spying, then, OCR should give you the specifics of those types 
of things that would fall within the criteria for a university to try 
to achieve? 

Dr. Gregorian. Yes. OCR says surveys are one way you can as- 
sess ability. But it doesn’t say who, what, and so forth. So it allows 
any lawyer, any judge to question that our surveys are unscientific. 

Mr. Becerra. Okay. So you w.ald like to have more detailed pa- 
rameters than what you have now. 

Dr. Gregorian. Clearer, because if you give lawyers 100 pages 
to detail, then we will not be able to do anything. 

Mr. BEt'ERR.-\. Clearer. Dr. Jorns, any particular comments on 
that‘s 

Dr. Johns. No. I think that is correct. I believe that the interests 
and abilities prong is the correct one to use and that it needs to 
he clarified, discussed early, and probably you need to cut it to the 
region you are in. But if that were applied, I think it would be fair 
and we would be able to add sports that would be appropriate for 
the students who are coming to us and the students who are with 
us. 

Mr. Bp:ceri^. Okay. I have two more questions. I am going to 
try to get through these two quickly. 

Ms. Cantu, short of speaking to a university’s administration at 
the point where you are prepared to take action against them, 
what can your office do or what does it do to try to collaborate with 
the universities, the schools as much as possible, to give them the 
carrot to do the work better? 

Ms. Ca.NTC. The main way we reach out is through technical as- 
sistance. Campuses call us before a complaint is filed and ask us, 
what do your standards mean? Can we have a discussion? We also 
reach out through these kinds of discussion groups that we have 
been hosting, where we invite university people to talk to us and 
then our staff go out and meet with university counsel. 

We talk about our standards with them. We meet with a variety 
of collegiate associations. A couple of weeks ago, I was at an NCAA 
meeting to meet with NCAA members about what our standards 
mean. They cooperated by publishing the entire text of my expla- 
nation in the NCAA News So we are trying the best we can to be 
visible, to share information with both the universities and the stu- 
dent body. 

Mr Becerra. Is the outreach proactive, you go out and talk to 
universities before they ever contact you? 
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Ms. Cantu. Yes. It iz both ways. Universities call us, but we also 
take the initiative to pull together a meeting. We will host a con- 
ference. We have done that. 

Mr. Becerra. Mr. Chairman, if I may be permitted one last 
question. And this one strikes closer to my heart. 

I now have two daughters, and I will be interested to make sure 
that they have every opportunity to participate in sports, if and 
when they wish to, when they get to be college age, if I can afford 
to get them to college. I had a bill when I was in the State assem- 
bly in California a few years back to try to help bring closer parity 
when it came to sports in high school because, especially in Califor- 
nia where there is such a large population, there were dramatic 
differences in certain schools when it came to the opportunities for 
young women to participate in sports. 

But I must tell you, I found the worst resistance I had ever seen 
from my own peers, men, when it came to trying to make the facili- 
ties and resources available for young women to participate in 
sports. Obviously, of course, I can understand their concern. They 
saw a dollar going to female sports as a dollar leaving male sports. 

And I must tell you that it was so disturbing to see the lack of 
comity on the part of all the players, mostly from the men’s ^orts 
side. I found it almost impossible to get anywhere. I had a difficult 
time getting my bill heard in committee because there was such a 
lobbying effort to stop it from even getting heard. I heard every ex- 
cuse for it not being passed out of committee, and in fact every ex- 
cuse offered in testimony was provided by a woman defending the 
status quo. It was very interesting, all the people who were lobby- 
ing me privately were men. All the people who testified against the 
bill were women. 

How do vou break the cycle? It is a vicious cycle where we know 
there is a lack of money by most schools to provide aaequate sports 
for all of its student body. How do you break the cycle when there 
is such competition, such an attempt to hold on to whatever dollars 
you have, understandablv, and yet try to fulfill the requirements 
of providing everyone witn an equal opportunity? 

Dr. Gregorian. Congressman, first of all, you should send your 
daughter to Brown, number one. 

Mr. Becerra. I will talk to you about that. 

Dr. Gregorian. We are an educational institution rather than a 
physical education institution. 

Mr. Becerra. Please remember that statement. 

Dr. Gregorian. Absolutely. I said that in public. It is very im- 
portant. You were not here this morning when I testified. One 
thing must be very clear. Ivy League, unfortunately or fortunately, 
* is not like other leagues because we do not have scholarships, ath- 

letic scholarships. We have need-based admission. As a result, we 
are facing, therefore, problems. 

We admit students first as scholars, then we try to see what 
their athletic, musical, and other needs are. As the numbers in- 
crease, we face the issue of proportionality. We don’t have an ath- 
letic budget coming from television revenues or so forth. Unfortu- 
nately, I said, we also don’t have a football team like Notre Dame 
and others. We are amateur hour in athletics. We are proud of it. 
Amateur athletes, that is what NCAA was supposed to be. 
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Mr. Beceriu. Doctor, can I ask you to address the specific point 
of how do you break the cycle? Those men’s sports w'ill not let go 
of the grip of their money to schools. 

Dr. Gregorian. Men do not access it. Administration have to be 
accountable. We have accommodated since 1972. Before, even when 
Pembroke joined Brown, we started accommodating women’s needs. 
We did not wait for Congress to tell us. More sports are offered at 
Brown, 18 versus 16 men’s sports. If people w'ant to give money, 
we can add more. I am not going to put more money from the in- 
struction budget into the athletic budget because we are interested 
in people’s brains as well as their body. 

Mr. Becerra. Thank you. 

Thank you, Mr. Chairman. 

Chairman McKeon. Thank you. 

The comment that you made about people that were opposed, 
here we have people who are all working together yet still haven’t 
been able to work it out. 

Mr. Becerra. But they still support the bottom line. That is im- 
portant. I didn’t find that type of cooperation or even support for 
the efforts at the State level when it got dowm to the nitty-gritty 

Chairman McICeon. In the California assembly, wdiat do you 

Mr. BHCEKltj\. Good thing we are here, Mr. Chairman, right. 

Chainnan McKko.n. I was fortunate never to have served there. 

1 think this has been enlightening. I think there have been some 
real good points made, and I think that probably there are some 
things that we are going to have to go back and look at. You know. 
Secretary, you said you didn't want to be intrusive or obtrusive, but 
it sounds like some of your people have been or are being and we 
do need to probably work on those guidelines and on communica- 
tion. We appreciate you being here today. And we will excuse you 
now and move to our final panel. Thank you very m\ich. 

Okay. We will move on. We appreciate your patience and the 
time you spent with us today. 

We will have on this third and final panel Dr. Christine Grant, 
Director of Women's Athletics from the University of Iowa; Mr. T.J. 
Kerr, wrestling coach from California State University, Bakersfield, 
just north of me; Ms. Wendy Hilliard, President, Women's Sports 
Foundation, East Meadow, New York; Mr. Charles Neinas, Execu- 
tive Director of the College Football Association, from Colorado; 
and Mr. Rick Dickson, Director of Athletics from Washington State 
University in Pullman. 

We have already been through the instructions. You learned 
about the trap door and we will start with Dr. Grant. 

[Laughter.] 

STATEMENT OF CHRISTINE H.B. GRANT, DIRECTOR OF 
WOMEN’S ATHLETICS, UNIVERSITY OF IOWA, IOWA CITY, IOWA 

Dr. Grant. Thank you. Thank you very much for providing me 
with the opportunity to comment today. And as I listened this 
morning to the several people who reiterated their great support 
for Title IX, I am left with a question. Why is it today, in 1995, 
that men enjoy twice as many participation opportunities at the 
intercollegiate level as women. Why? 



12S 



121 



From the late 1800s until 1972, men at the intercollegiate level 
enjoyed all of the varsity participation slots in the entire country, 
opportunities often financiallv supported by both institutional 
funds as well as student fees from both male and female students. 
Thus, at many institutions, not only were women denied the oppor- 
tunity to participate in varsity sports, they were required to finan- 
cially support the athletic opportunities for men. Most men also re- 
ceived a totally free education, which today is valued up to 
$100,000 per person. Talented female students, however, not only 
subsidized male athletes, but they also paid for their entire edu- 
cation and additionally the cost of participating in club sports. 

Although Title IX passed 23 years ago, men today still command 
the lion’s share of all sporting opportunities. Lest you think Title 
IX has gone too far, the 1992 NCAA gender equity study showed 
that women in Division I-A received only 29 percent of participa- 
tion slots and 28 percent of athletic scholarships. In most in- 
stances, student fees from women undergraduates are still used to 
support twice as many participation slots for men as for women. 

Would such biased practices be accepted in any other area of our 
universities? I think not. Such practices violate both the letter and 
the spirit of Federal law. Rather than having hearings to deter- 
mine how to protect football or men’s sports, our Congress should 
be having hearings on what must be done immediately to end dis- 
criminatory practices at all levels of our educational institutions 
that are supposedly equally committed to both young women and 
young men. 

We are not talking about professional sports here. What we are 
talking about is giving youngsters an equal opportunity to experi- 
ence the joys, the challenges, and the educational lessons of sports 
that directly contribute to their growth and their development as 
individuals. 

I primarily fault the CEOs at our educational institutions for our 
current situation. For more than two decades they have known the 
requirements of Federal law and could have moved gradually into 
compliance. Most did not. In recent years, with the resurgence of 
a demand by female student athletes for equal opportunities, this 
coincided with a time in which most universities found themselves 
in financial difficulties. Many of us hope that the CEOs would 
mandate nationally cost containment measures, especially in Divi- 
sion I, which has numerous excesses in football and men’s basket- 
^ ball. Together, these two sports comma id 73 percent of the entire 

men’s budget. You have these charts, I believe, before you. 

Significant cuts were not made and the budgets have escalated. 
One of the charts that I have supplied shows that for every new' 
^ dollar put into women’s sports, three new dollars have gone into 

men’s programs. 

Through a proactive stance, the CEOs have averted the current 
situation which now pits men’s minor sports against women’s 
sports — the have-nots against the have-nots — leaving intact enor- 
mous football and basketball expenditures and deficits. 

Blaming gender equity for the demise of men’s minor sports is 
a red herring. They are being dropped because CEOs will not ad- 
dress the problems of habitual excessive spending at the institu- 
tional level or the national level. Yet despite the fact that some 
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men’s sports have been dropped, men’s participation oppoitunities 
overall have increased by 12,000 over the past four years. 

Chairman McKeoN. Dr. Grant. 

Dr. Grant. Yes. 

Chairman McKkon. Could you just conclude, please. 

Dr. Grant. Yes, I will. I have shared with you an impressive list 
of institutions that have made the commitment to equal oppor- 
tunity, and I believe that if we can have cost containment at the 
national level we can [a] balance athletic budgets, [b] retain men’s 
minor sports, and (c), expand women's opportunities. 

Over 2 million girls participate in high school, but only 105,000 
are participants in the NCAA. Equitable sporting opportunities for » 

women can and must be realized, or none of us will be able to look 
our daughters or granddaughters in the eye to explain wdiy not. 

Thank you. 

Chairman Mc'Kko.n. Thank you. I hope we haven't given you or * 

anyone else the wrong impression — you alluded to a hearing to pro- 
tect football and men's sport.s. I think w'e bent over backwards to 
make this an open and impartial hearing, and I hope no one has 
the wrong impression because that certainly is not what we arc 
doing 

IThe prepared statement of Dr. Grant folhnvs-] 
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TESTIMONY BEFORE THE U,S. HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE ON POST-SECOND7VRY EDUCATION, TRAINING 
AND LIFE-LONG LEARNING 

Christine H.B. Grant 
University of Iowa 

Representative for the 

National Association of Collegiate Women Athletics Administrators 

Thank you for providing me with the opportunity to comment 
on the status of intercollegiate athletic programs across the 
nation and the need for continued strong support ot the current 
Title IX legislation and i nterpretat * c:n . What tollows are: 

1 . A Brief Analysis of the Problem 
. Title IX Informational Points 
1 . Fallacies & Facts 
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A BRIEF ANALYSIS OF THE PROBLEM 

From the late 1300's until 1972, men at the intercollegiate 
level enloyed all of the varsity participation slots in the 
nation, opportunities often financially supported by both 
institutional funds as well as student fees from both male and 
female students. Thus, at many institutions, women were not only 
denied the opportunity to participate in varsity sports, they 
were also required to financially support the athletic 
opportunities for men: Any wcm.en wlno desired to participate in 

club sports ithe hignest level ci spent .ivaiiabie to women, then 
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levels of our •ducationax institutions, that ar«, supposedly, 
equally committed to both young women and young men. We arc not 
talking about professional sport here; we are talking about 
giving youngsters an equal opportunity to experience the joys, 
the challenges and the educational lessons of sport that directly 
contribute to their growth and development as people. 

I primarily fault the Chief Executive Officers at our 
educational institutions for the current situation. For more 
than two decades, they have known the reqg^irements of the Federal 
law and could have moved gradually into compliance. Far too many 
chose to take as long as they could to do as little as possible. 
In recent years, tnere has been a resurgence of a demand by 
female student-athletes ter equal opportunities, coinciding with 
a time in which most universities found themselves in financial 
difficulties. Many hoped that the CHCs, through the hCAA 
Presidents Commission, would mandate cost-containment measures in 
intercollegiate athletics, especially in Division I. They could 
have eliminated me evceosos in tcotbail and men's Laskctball and 
denanuod reform of cur costly recruiting system. On a naticnal 
level, we could, mr examf. lo, prohibit those teams from staying 
in hotels the niQht before homo <janes; ■.■lC could also drastically 
reduce their flashy ^Oo-pago media guides. These are but two 
examples of practices which caum.o ct the entire men's budget 

to go to these twni sports, Throi^h a proactiv-^ stance, the CEOs 
coul 1 hiVe avcrtcl the .-.irronr .tuat:-n which n *-w p-.ts men';- 
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have-nots ) , leaving intact enormous football and basketball 
expenditures and deficits. Blaming gender equity for the demise 
of men's minor sports is a red herring; they are being dropped 
because CEOs will not address the problem of habitual excessive 
spending, either on the institutional or the national level. 

Although few schools have achieved compliance with Federal 
law, it can be done. I am happy to share with you an impressive 
1 ist of institutions that have made the commitment to equal 
opportunity and are progressing toward that goal without dropping 
men's sports. The list reveals that lack of opportunity, not 
lack of interest has kept women from participating in 
intercollegiate athletics. If, at a national level, we can 
cooperate to achieve real cost containment in the areas I have 
mentioned, I am convinced that wo will be able to accomplish 
three important goals: 

a . expanding women ' s part ici pat i on opportunities 

b. retaining men's minor sports 

c. balancing athletic budgets 

Given the facts I have presented today coupled with the 
additional data in my written testimony, it is preposterous for 
us to be considering anything other than expanding the 
opportunities for women to participate in sport. Equitable 
sporting opportunities for women can and must be realized, or 
none of us will be able to look our daughters or granddaughters 
in the eye to explain **why not". 
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TITLE IX INFORMATIONAL POINTS 



• Passed in 1972, Titie IX was intended to eliminate discriminatory practices in educational institutions. 
Discrimination continues in 1 995. 

• A lack of finances CANNOT be a reason for discrimination; additionai finandai resources must be 
directed to women and/or a redistribution of financiai resources must be made on each campus. To do 
otherwise is to force tne group that has historicaify been discriminated against to continue to bear the 
burden of discrimination. 

• There can NEVER be an acceptable justification for discriminatory practices in educational institutions. 



Equal treatment is not a luxury. It is not a luxury to grant equivalent benefits and opportunities to 
women. It is not a luxury to comply with the law. Equality and justice are not luxunes. They are 
essential elements which are woven into the very fiber of this country. They are essential elements 
now codified under Title IX. Many institutions of higher education apparently hold the opinion that 
providing equality to women in athletics is both a luxury and a burden. The feeling seems to be that 
to afford such equality to women is a gift and not a right.’ 

* Each institution has the right to create its own gender equity compliance plan which may employ one or 
more of the following procedures in order to reach a male/female participation ratio in athletics similar to 
that in the undergraduate population; 

* add new Intercollegiate teams for women 
- cap the number of participation slots on men's teams 

eliminate some men's teams (this is not recommended by women and should be considered only as 



• If an institution decides It will not allocate new monies to its women's program to come Into compliance 
with Federal law, then that institution must adopt one or more of the following procedures in order to 
free up money for women: 

* reduce expenditures In men's sports (this could be done at the national level if enough CEOs would 
support it) 

reduce expenditures at the national level for both men's and women’s sports, e.g. reform the 
recrulting.and/or scholarship systems 

consider moving the athletics program to a less costty divisional affiliation 

* eflmlnate some men’s sports (this Is not recommended by women and should be considered only as 
a last resort) 

• 'An athletics program can be considered gender equitable when the participants in both the men's and 
women's sports programs would accept as fair and equitable the overall program of the other gender. 
No individual should be discriminated against on the basis of gender, Institutionally or nationally. In 
intercollegiate athletics. 

• We hope that you, tike us, will continue to give your full support for tore equity so that your daughters 
and granddaughters In the future will enjoy the same opportunities and benefits as your sons and 
grandsons. 
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• In Cook V. Colgate University, the court stated; 



a last resort) 
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FALLACIES & FACTS 



fallacy: Funding women's sport will bankrupt men’s sports 



FACT: 



Total Expenses of Men's Sc Women’s Athletics Programs 
Division J-A - qq. 




1972 



1981 



1985 1989 



1<»91 



Dar\iel L Fulks 1994 



M Men 



B Women D AJnuniyialive 



Noogrfi(5«r»fy<ifK itvnu vwrre rrpcrtrd ** Adnunutmtvf (no further definition ■ 






NOTE: Since the enactment of Title IX, for every new dollar spent on women, two new 
dollars were spent on men.^ 



fallacy: Women are just not interested in sport 

FACT: In the 1970’s when Title IX was begtnning to be enforced, girls' participation in 
interscholaslic sports exploded from 8% to 35%; at the intercollegiate level, it jumped to 
30%. IT IS NOT A LACK OF INTEREST. IT IS THE LACK OF OPPORTUNlTYr* * 

High School Athletic Participation 




3,478,530 




I9t4 



2 




133 



129 



fallacy: Football funds all other sports for men and women. 

FACT : According to 1993 financial data (Folks), 62% of Division l-A and l-AA football 
programs on average have annual deficits of $1 million in Division l-A and $664,000 in 
Division l-AA. (61% of all Division I men’s basketball programs also show annual 



deficits.) 



1993 Avtragt for Inotltutiono Showing Deficits 




>1.020.000 

62% of Footbatt Programs & 61% of Baoketball Programs 
B Football B Satkatbali I 



fallacy: Women's sports are destroying men's minor sports. 



FACT: Some men's sports are being dropped because there is not a collective resolve 
among CEOs to eliminate the excesses in football and men's basketball programs. 
Expenditures in Division l-A show the following breakdown for men's sports: 

Football: 57% 

Basketball: 16%^73% 

Other Men’s Sports: 20% 

Unrelated Expenses; 7% 

100 % 

NOTE: You will note on the next page that 80% of the operating budget goes to men's 
sports, only 20% to women's sports.'* 

1993 Average NCAA Division 1-A Men's 
Programs Expenses 
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fallacy: Colleges are currently meeting the needs and interests of women in 
intercollegiate sport 



FACT. a) Most universities have women’s club sports that would love to be 
elevated to intercollegiate status: 

b) At the high school level, over 2 million girls participate in interscholastic 
sports: in the 1993-94 year, there were only 105,532 participation opportunities for women 

in the NCAA ’ hCAA and High School Female 

Participation Levels 



2,12rt,755 



2 . 000,000 - 




105,532 



High School NCAA 

Tn« National Fadaraiton of SiMa School Atsociainn* & Tha NCAA N«wa 



fallacy: Most universities are close to being in compliance with Title IX. 



FACT: These are the facts documented by the NCAA in 1992; 



Division !-A Results 


Female 


Male 


Participation 


29% 


71% 


Athletics Scholarships 


28% 


72% 


Operating Budget 


20% 


80% 


Recruiting Budget 


16% 


84% 



NOTE: On an annual basis, male athletes receive approximately $179 million more than 
female athletes In athletics scholarship monies. (Women’s Sports Foundation) 
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fallacy: Interpretations on how to comply with Title IX are too rigid. 



I ^ V ^7' i"'e'»^etation provides schools with many 

tegitimate and reasonable ways to comply with Title IX. It is noted in the recent NCAA 
publjcaljon ^Achieving Gender Equity, a Basic Guide to Title IX for Colleges and 

hrf^Miu i® rt ifi'enpretation allows institutions great (lexibiMty i.i providing 

ben®hts and sennces to female and male athletes” (page 6).'° The current phenomenon 

W ?ntPmmTaT °* '"s«tutions' past inaction, rather than unyielding Title 

^Ptnri^r th th '"Stitutions have chosen to address Title IX through 

Elf? <lelerioratlng economic conditions, along with belated ^ 

.wft 'I'n , ® committed Office for Civil Rights, are forcing 

Lnpi H/° decisions. Due to the lack of long-range planning and 

national and/or institutional cost-containment measures, some inititutions arr 
choosing to achieve equity by shifting funds from men’s sports t^new or upgraded 
'fl"'® *•'!' protecting football and men’s basketball. Rigkiity of 
cuipnt; institutional inaction over the past two decades and current 
institutional choices are the causes of the problems. current 



fallacy: The attainment of equal opportunities lor women in sport will result in less 
competitive and less successful football teams. 



ST' scholarships in football have been reduced 

Mr ® f divistons. The total increase in attendance from 1993 was 

InrtThp JT ^^^ulted from less stacking of players at traditional powers 

and the start of a trend toward panty between teams. Since the lure of sport Is its 
unpredrctability, this trend toward increased parity should be continued. 

NCAA Football Total Attendance 

AH Four Dtvtsions: 568 Teams 



40.000.000 



30.000 000 



34 , 868.544 



36 . 459,896 



10 . 000.000 — 





Tho NCAA News ■ !»«/% 



1994 
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FALLACY- To be In compliance with Title IX. there must be exactly the same ratio of 
male^emale student-athletes at an institution as exists in the undergraduate population. 



FACT- The Amertaan Football Coaches Association's (AFCA) doomsday predictions of 
loss of federal funds and elimination of football programs faulting from OCR's aUeged 
increased emphasis on tfie Proportionality Test are unfounded. In fact, there remain three 
ways in which an Instttution can comply: 

1 . demonstmte that participation opportunities for each sex are porportional to 
enrollment 

OR 2 show a history of expansion In its women’s athietlcs program 
OR 3 demonstrate that the interests and abilities of members of the underrepresented 
sex have been fully accommodated by the present program. 

U Will be difficult, however, for an institution to comply with #3 if there are women's club 
sports on campus that would wish to be elevated to intercollegiate status. 

This three-pronged test was part of the 1979 Policy Interpretation; it is not a new concept. 



fallacy: Men are losing a massive number of participation opportunities because of 
women's athletics. 



FACT- A-'cording to the NCAA, the number of participants in women's sports 
.989 .n., .99. b, .e*" BUT THE « 

I MEN'S SPORTS ALSO INCREASED BY 12,48^^ GIVING THEM 64 /o OF ALL 

Participation Growth for Men's & Women's NCAA Sports 



189,642 
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faoacy: The Javfts Amendment exciiKles footbaM from Tftte IX requirements, 

FACT : ON 4 DIFFERENT OCCASIONS, CONGRESS HAS REFUSED TO EXCLUDE 
FOOTBALL OR OTHER REVENUE-PRODUCING SPORTS FROM TITLE IX. The Javits 
Amendment stated that legitimate non-gender related differences in sports could be taken 
Into account, e.g. the differing costs of equipment or event management expenditures. 

The amendment does not protect football simply because it has a higher number of 
participants or there is not a similar sport for women. 



fallacy: There is very litle support for real equity. 

FACT: 



Big Ten Handbook 
Statement of Guiding Principles 



Equity 

All member universities shall assure 
the fair distribution of resources, 
access to facilities and treatment of 
student-athletes and personnel. 

The Big Ten Conference 
acknowledges a responsibility to 
assert the value of achieving equal 
participation by men and women in 
intercollegiate sports. 



7 



138 




1S4 



fallacy: Achieving equity Is an unreasonable goal. 

FACT: 



University of Iowa Path to Equity for Athletic Scholarships 



Men Women 


1. Number of Sports 


10 


10 


2. Current NCAA max scholarships 


63% 


37% 


3. After 1994 10% reduction of men’s (18.6) 


60% 


40% 


4. NCAA GE Task Force proposed increases 


57% 


43% 


5. Add crew (20) over 4 yrs 1994*95 


53% 


47% 


6. Add soccer (16) over 4 yrs 1995*96 


51% 


49% 


7. Equity will be achieved in scholarship pool, provided Women’s Athletics 
offer a higher % of out-of-state scholarships than men. 
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FALLACY: Men's minor sports will have to be reduced if women's participation slots are 
increased. 



FACT: 



Institutions Adding Women's Teams W ithout Dropping Men's Teams 

Noit: These data wctc collected from the 'CTC' section tn The NCAA News from the Summer of I09; 
ihrouah Apnl In this section, msimmons announce the elimmation and/or tnc addition of 
sports. In tnc tonowmg msiances. mere was no mention of uie ciiiniiuiion ot men s sports. 



Alabama 


Soccer ■ 93 


Alfred 


Sottball 93/94. 
Lacrosse 94/9.5 
Cross Countn - 
94/95 


Allegheny 


Lacrosse • 94/95 


Allentown 


Track Sc Field 93 


Anderson 


Soccer 93 


Auburn 


Soccer 


Augsburg 


Golf 


Baylor 


Softball 


Barry 


Crew- 


BethuneCookman 


Golf. 

Track & Field 


Boston College 


Ice Hockey 


Bigham Young University 


Soccer 95/96 


California 


Golf 


California State-Fullerton 


Volleyball. 

Soccer 


California State-Los Angeles 


Soccer 


Carthage 


Golf 


Case Reserve 


Softball 


Catawba 


Swimming 93 


Central Connecticut State 


Soccer 95/96 


Central Missoun 


Soccer 95/96 


Chapman 


Cross Country. 
Track Sc Field 


Cmcinnaii 


Ritlc 


Colgate 


Softball 


Creighton 


Crew 


Dartmouth 


Volleyball. 
Sottball 94/95 


Davidson 


Lacrosse 


Delaware State 


Soccer 94/95 


Duquesne 


Soccer 94/95 


East Carolina 


Soccer 94/95 


East Stroudsburg 


Swimmmg 95/96 


Eastern Kentucky 


Golf 


Evansville 


Soccer 94/95 


Fitchburg State 


Soccer 93/94 


Florida Atlantic 


Softball 94/95 


Florida Southern 


Golf 94/95 


Fordham 


Soccer 93 


Francis Marion 


Cross Country 92. 
Soccer 95/96 


Furman 


Soccer 94/95 


Gannon 


Cross Country 93 


George Mason 


Lacrosse 93 


Georgia Southern 


Soccer 93 


Georgia State 


Soccer 93 


Greensboro 


Cross Country 



Harvard 
Jacksonville 
Jersey City Slate 
JuDiata 

KeniucKV Wesleyan 
Lehman' 

Long Island-SW Ptisi 

Loyola Marymount 

Marist 

Marquette 

Marshall 

Merrimack 

MillersviIIe 

Misencordia 

Missoun-Kansas City 

Monmouth (NJ) 

Moravian 

Murray State 

Nebraska - Kearney 

Nebraska Wesleyan 

Norfolk State 

North Carolina-Charione 

Northern Colorado 

Northern Illinois 

North wood 

Oakland 

Ohio State 

Olivet 

Pembroke State 
Penn State 
Pepperdine 
Purdue 
Regis (CO) 

Regis (MA) 

Rhode Island College 
Rider 

Rochester (NY) 

Roger William 
Sacred Heart 
St Anselm 
St. Catherines 
St. Cloud State 
St. Francis (PA) 

St. John's 

St. Joseph (PA) 

St. Rose 
Salisbury State 



Golf 

Track & Field 92 
Soccer 93 
Soccer 94, '95 
Golf & Soccer 93 
Water Polo ^4/95 
Soccer 94/95 
Soccer 
Soccer 
Soccer. 93 
Sottball 93 
Field H^Kkey 93 
Soccer 94/95 
Swimming 94/95 
Track & Field 93 
Lacrosse 
Soccer 94/95 
Golf 93 
Golf 93 
Soccer - 93 
Tennis 92 
Soccer 94/95 
Cn)ss Country 93 
Soccer 92 
Soccer 94/95 
Soccer 94/95 
Soccer 93/94 
Golf 93 

Track A Field 94/95 
Soccer 94/95 
Soccer 93 
Softball 93 
Golf 93 
Field Hockey 
Soccer 95/9o 
Cross Country. 

Track Sc Field • 93 
Upgrade lacrosse 
94/95 

Cross Country 92 
Tennis 93 
Volleyball 93 
Basketball 95/96 
Soccer 94/95 
Swimming 94/95 
Upgrade volleyball to 
varsity 94/95 
Lacrosse 92 
Track Sc Field 93 
Soccer 94/95 
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FACT CONTINUED: 




Institutions Adding Women's Teams Without Dropping Men's Teams con't 


San iose State 


Divinvr 93/94 


Rvinstjie Track & 


Cross Country 94/95 


Field 93 


Savannah A & D 


Basketball 93 


Worchester Polviechntc Soccer 95i*96 


Seton Hail 


Soccer 94/95 




Slippery Rock 


Soccer 93 




South Alabama 


Soccer 94/95 




Southern Colorado 


Softball 93 




Stanford 


Synch. Swimming 
93 

Lacrosse 94 
Water Polo 95 
Softball 9: 




Temple 


Swimming 
Upgrade Crew 
Soccer 




Texas Tech 


Soccer 94/95 
Softball 




Trinity (Texas) 


Golf 94/95 




U. of Arixona 


Soccer 94/95 




U. of Calif - Irvine 


Crew 




U. of Denver 


Upgrade Lacrosse 
94/95 




U. of Florida 


Soccer 93 




U. of Indiana 


Soccer 93 




0. of Iowa 


Crew 94/95 




U. of Massachusens 


Reinstated: 

Tennis, 

Lacrosse, 

Volleyball 
Proposed Water Polo 
and Crew 




V of Minnesota 


Soccer 93 




V of Missouri 


Soccer 96/97 




U. of New Mexico 


Soccer 




U. of Oklahoma 


Reinsute Basketball 




U. of South Carolina 


Reinstate Softball & 
add Track & Field 




U. of Southern California 


Soccer 93 




U of Texas - Austin 


Soccer 94. 
Softball 97 




U of Utah 


Soccer 95/96 




U. of Wisconsin 


Softball 94. 
Lacrosse 96 




Wagnej 


Soccer 93 




Wake Forest 


Soccer 94/95. 
Field Hockey 




Washington (MO) 


Reinstated Cress 
Country 93 




Washington & Lee 


Basketball 93 




West Chester 


Soccer 92 




Wingate 


Cross Countiy 93 




Winthrop 


Track & Field 93 




W isconsi n- Superior 

l__ 


Soccer 93, 
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Chairman McKeon, Mr. Kerr. 

STATEMENT OF TJT. KERR, WRESTLING COACH, CALIFORNIA 
STATE UNIVERSITY, BAKERSFIELD, CALIFORNIA 

Mr. Kerr. Thank you, Mr. Chairman. 

Members of the subcommittee, besides being the wrestling coach 
at California State University at Bakersfield, I am also President 
of the National Wrestling Coaches Association. I will try to get 
right to the point. 

We started in the fall to put together a coalition that would pre- 
vent elimination or reduction of male sports and also increase 
women’s sports. That is what our stance has been and that is 
where it has always been. In fact, OCR regulations discriminate 
against women in contact sports. It took 13 months of fighting in 
order to allow women on my team. In fact, our national champion 
is from Montana. She is 18 years old. She placed in the world 
championships. 

But rather than talking about women’s opportunities in wres- 
tling, is there a crisis for men’s sports? Yes. They are being 
dropped. Male gymnastics is almost extinct. We have lost over 200 
programs since 1972. This year we are going to lose between 15 
and 20 wrestling programs, maybe more. In the last seven days, 
eight male sports have been dropped in the State of Pennsylvania 
and two women’s sports have been added. 

Right in front of me is the February 15 NCAA News. Now, we 
were just cited that male participation has increased the last four 
years. 

I was a math major for a little while, but I am a dumb wrestling 
coach. If you look at statistics, in 1984, there was over 200,000 
male participants. We hit an all-time low in 1989 and we are back 
to 1993 which I will give you the statistics. We had a tremendous 
decline. The reason that we have increased the last four years is 
because the NCAA has had 97 colleges and universities enter from 
the NEI and the National Christians and National College Associa- 
tion. The NCAA has actually grown by 12,000 athletes over the last 
four years, but men’s sports has continued to decline if you look at 
that statistic. 

Be very careful how you view standards and I hope that you will 
ask me some questions about that. Let’s get to the crisis. Let’s not 
fool around anymore. Let’s talk about the proportionality rule. In 
1993-1994, there was a record number of women, 105,532, while 
men’s programs were 189,642. As I say, down from 10 years ago 
of over 200,000. 

Currently our national enrollment is 53 percent female. We were 
supposed to go to 55 female and some people think even farther. 
If we applied the proportionality rule right this minute, with these 
statistics, we are talking about eliminating 100,000 males. One 
hundred thousand males. And we are going to eliminate them by 
dropping their program or capping their programs. 

Wc want to increase women’s participation. I didn’t like the 13 
'vmth? 0 ^* grief that my president and athletic director gave me on 

• -fOa thing new. Wo are not supposed to discriminate against 
.•.'.dor. ; ' *: i f ‘-'I with this render quota we are discriminating. 
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usr!t‘‘r?L“ n? We don't 

Nursing Department Ive ’* '^°'^*** destroy the 

it in a foupll o"da?ere" pfa“L““ " ™e““"ng. We don't use 

giate athIetics^dcfnrt^come*fr^ the stllH*^\^'^^i*^f iutercolle- 

cruits from the student hnd^^K^.f^ body. Intermurals re- 

from the high schools We alf’rpr^iif °f comes 

the yellow li|hUs ^ S'^hools. I see 

my rec?eaS^pSs?on— in>acS^^ h Passion— 

daughter backpacking throuSou? t>S ^‘ ^ 
high school, my dauKXfnTwSh 

son does. I have infrv^;.,Te^ « ‘ backpack anymore but mv 

last 12 years. My current hiking^n^ner^t^ backpacking over the 
sion is s ” Qv» ps-rtnBr, to us6 h wrsstlincr oxorcs- 

Sin Mn^ mo?e welehtlhaS^hT =>* no trlKhe 

foot pSi. Md sh^ S Si . hu' ®‘‘! *’H»‘ “P “ 11.500 

Sleep on five feet oH? tE re fc a bhzzard camp in the snow and 

of the backpackers are Sfi e Is The ForeTT 20 percent 

Park system going to nS?; vVE. National 

from a wilderness^ permit? ?don^t SbnkThT^® male ^ckpackers 
interest; it gets at pVo™rtionSuy 

behind me Coach 'oSornJ^i^’oE^ IT^vf ® world-class athlete 
coaches. He is by far the prentoT^ T® ^®®^ all-time collegiate 
disturbinrto me^that wL^h^?‘ wrestling coach of all time. It is 
crowd cla|s fo^him iTdTii introduced, only a section of the 

world-class athletes on mTteaiT B?t theTiT ®‘®®' ^ 

Thank you veiy much '^^®*'® '^^nt to go. 

^airman McKeon. liiank you. 

Llhe prepared statement of Mr. Kerr follows:] 
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The Coalition’s Position Regarding the Office for Civil Rights 
Interpretation and Enforcement 
of Title IX 



SUMMARY 

^ We support Title IX and the Congressional intent to prohibit 
discrimination based on gender. 

2 We oppose and object to the OCR’s interpretation and manner of 
enforcing Title IX, particularly that portion which stresses the 
proportionality rule. The proportionality rule is a gender quota which 
ties athletic participation ratios to enrollment ratios 

3 As a direct consequence of OCR Interpretation and enforcement 
policies, school administrators feel compelled to drop male sports 
programs rather than add female sports programs. 

4 For example, the number of male gymnastics programs has now 
slipped to fewer than 40, the minimum number required to hold an 
isiCAA tournament. When a sport loses its NCAA tournament 
extinction at the college level is inevitable. The imminent extinction 
of male gymnastics has to be the result of the gender quota in that 
female gymnastics at the college level is thriving. 

5 All male sports programs are vulnerable m that approximately half 
of the nearly 200.000 of the male college athletes must be 
eliminated to reach the gender quota. 

6 The OCR maintains that it places no more emphasis on the 
proportionality rule (prong 1 ) than the other two prongs. The other 
prongs. as__interpreted and enforced bv the OCR , however, are but 
facades to avoid the prohibition against quotas announced in the 
Bakke decision. 

7 The unfair and discriminatory OCR rules are creating anger and 
resentment among males and those rules will soon have an 
extraordinarily deleterious effect on our Olympic efforts and the 
character of our high school, junior high and grade school boys. 
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INTRODUCTION 



Mr. Chairman and members of the Subcommittee, I am T.J. Kerr, 
wrestling coach at California State University at Bakersfield and 
President of the National Wrestling Coaches Association (NWCA). I am 
honored and privileged that you selected me to address you today about a 
crisis within our athletic community. 

The NWCA IS the voice of all wrestling coaches in the country. I 
shall also attempt to speak on behalf of all the young male athletes in this 
nation and their parents. We are particularly concerned about the tens of 
thousands of young men whose athletic careers have already been cut 
short by the OCR rules. 

While we firmly agree with the letter and spirit of Title IX. we are 
firmly committed to the proposition that it is unconscionable to eliminate 
male programs or male athletes to satisfy a gender quota. Both the OCR 
and the courts have expressed the opinion that a school is justified in 
dropping male athletes in order to comply with Title IX. We believe that 
this opinion misconstrues Congressional intent. 

We are today therefore petitioning Congress seeking relief from the 
draconian but unintended consequences of Title IX as interpreted and 
enforced by the OCR and the courts. 
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IS THERE A CRISIS? 

As a threshold issue, you might ask -- is there a crisis? Yes there 
is. Male gymnastics is almost extinct at the college level. Wrestling has 
relatively recently lost over 100 programs and may lose as many as 20 
programs this year. 

Programs in every sport have been dropped or reduced in number - 
soccer, baseball, tennis, swimming, etc. -- even football and basketball. 

WHY IS THERE A CRISIS? 

All male sports programs are at risk because of the proportionality 
rule/ gender quota which the OCR has drafted. There are about 1 90.000 
male college athletes in Divisions 1. II. and III. There are about 105.000 
female athletes. How can proportionality be achieved when the present 
male to female ratio is 47-53? If the trend continues, administrators will 
have to eliminate about 100,000 male athletes to reach proportionality. 

In 1972 when Congress enacted Title IX the college enrollment ratio 
nationally was 55%+ male. By the 21st Century 55% of the college 
population may well be female. The 5 5-45 female-to-male ratio sets up a 
gender quota which is impossible to achieve in no small part because 
females do not tend to compete in sports - particularly those like 
football and wrestling. Nor do they participate in a non-scholarship/ 
walk-on capacity in any where near the number which males do. 

California Bakersfield, for example, we are 62% female by enrollnent. 
Statistically, it is almost impossible with that enrollment ratio to have a 
viabably diverse athletics program for male students. 

3 
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HOW DOES PROPORTIONALITY CAUSE ELIMINATION? 

Elimination of male athletes occurs in two ways - administrators 
eliminate programs and/or they eliminate non-scholarship / walk-ons 
athletes from those programs. Both are anathema. We have one goal - We 
seek to end the elimination or reduction of male sports programs to 
achieve a quota. 

School administrators believe that they must achieve 
proportionality. Many are unable, because of budget constraints, to add 
female sports programs, so these administrators drop male programs or 
■‘cap" sports by dropping the non-scholarship or walk-on athlete. 

Both of these approaches to achieving “gender equity" are wrong. 
Programs should not be eliminated because athletes matriculate at a 
school in the good faith belief that the administration will honor its 
commitment to provide a program for their four years of college. It is a 
devastating betrayal for these young men when they learn that their faith 
has been misplaced. It is worse when they are informed that the reason 
for the elimination of their program is Title IX or gender equity. 

1 he capping of male sports is equally discriminatory and 
dosiructive In this circumstance a young man pays tuition, walks on to a 
team. v»orks as hard as the first-teamer. but simply does not have the 
skills to compete at the highest levels. These athletes normally are the 
best students and the best contributors to their alma maters when they 
graduate More importantly, they are comparatively free to the school. The 
school dumps them because they are the most expendable. 

4 
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WHY IS THE PROPORTIONALITY RULE THE ONLY (REAL) RULE? 

The OCR’s Director, Norma Cantu, has claimed on many occasions 
that administrators need not eliminate male programs to satisfy Title IX. 
She says that administrators can satisfy any of the prongs to comply with 
Title IX. All administrators— even her supporters-disagree (see below). 

Initially, almost everyone “knows” that prongs 2 and 3 simply avoid 
the sanctions of the Bakke decision which prohibits gender quotas. As 
interpreted and applied by the OCR the prongs are nothing but a facade. 
Prong 2 dictates that administrators gravitate toward the gender quota, a 
standard that most can not meet by adding women's sports programs. 

Prong 3 is the interest and abilities prong. By any measure of 
interest thus far tested, males show a far greater interest in sports 
participation than females at all levels. The OCR, however, ignores these 
measures. Probably no school has ever met this test to OCR’s satisfaction. 

Ironically, even Norma Cantu’s supporters unwittingly contradict her 
about the primacy of the proportionality rule. In a letter to Senator Breaux 
dated January 25, 1995 the 600+ members of the National Association of 
Collegiate Women Athletic Administrators (NACWAA) wrote: 

“HOW CAN IT BE? that certain members of the 
United States Senate who profess to support gender 
equity could suggest that Secretary Riley reject the 
proportionality test as a primary measure of 
comp lia nce with Title IX. when judges in mo re 
than ten major Title IX court cases to date 
have determined that proportionalit y is th e 
single most important prong o f the th ree 
pronged test of compliance. ” 

At the very least, NACWAA’s letter contradicts Ms. Cantu’s position 
and corroborates our position - the proportionality rule is dispositive of 
compliance with Title IX. and that is what all administrators think too. 

5 
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WHAT (S THE IMPACT OF THE GENDER QUOTA ON OUR NEXT 
GENERATION OF MALE ATHLETES? 

I have sought in my program to work with the many young men who 
otherwise would not be able to attend college, and I know I speak for the 
coaches of all male programs when I say that the elimination of male 
opportunities will greatly affect the future generation of young men. 

All statistics reflect that the opportunities existing for females is 
much greater than for males. For example, wrestling is the sixth most 
popular high school sport in the nation. There is, however, only one college 
program for every 33 high school wrestling programs (33-1). Of the top 
ten female sports, the worst ratio is about 22-1 and the best ratio is 
about 11-1. High school females have greater opportunities to compete at 
the collegiate level in every counterpart sport except golf and gymnastics. 

As these disparities continue to grow as male programs are 
eliminated, high school and junior high school male programs will atrophy 
and die. Many kids, without the option of participating in athletics, will 
choose antisocial activities. 

Unfortunately, at present, there is hardly a male high school athlete 
who IS unaware of Title IX and the OCR’s approach to gender equity. 
Expectedly, these males are angry and their morale is sinking. 
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WHAT IS THE IMPACT OF THE GENDER QUOTA ON OUR OLYMPIC 
TEAMS? 

The vast majority of our Olympic athletes have trained in the 
university. If, for instance, gymnastics is allowed to die at the college 
level, the quality of our Olympic team will be greatly reduced. Does 
Congress want this to be another unintended consequence of Title IX 
interpretation and enforcement? 

WHAT OTHER PROBLEMS HAS THE OCR’S GENDER QUOTA CREATED? 

Ironically, as a direct consequence of the OCR’s and NOW's pressure, 
the California State University system signed a consent decree requiring 
proportionality by 1998. At Cal State Bakersfield, male Olympic sports 
are all but doomed. Recently San Francisco State dropped its football 
team. NOW has signed a similar contract with the Chicago school system 
and Florida has created a statute revolving around the proportionality rule, 

Another irony is that while my wrestling program creates a great 
deal of its own revenue, we are required to give 50% of what we earn to 
the female programs. Obviously, donors want to give their money to a 
particular program and when they learn that half of their money is going 
to another program (whether male or female), they refuse to donate 
anything. Furthermore, our athletes have come to resent the fact that we 
have to work both for our own program and help to fund the programs 
which do not work to fund themselves. 



7 




ERIC 



153 



WHAT IS OCR’S DEFINITION OF “PARTICIPANT” - AND WHY IS 
THAT DEFINITION DESTROYING MALE SPORTS OPPORTUNITIES? 

A very important issue in the analysis of OCR’s gender quota is how 
the term “participant” is to be defined. Presently the OCR defines 
participant as either a scholarship or non-scholarship athlete. 

Since male sports programs encourage walk-ons to try out for the 
teams, there are probably more non-scholarship male athletes than 
scholarship athletes. 

On the other hand, there are far fewer females who participate in a 
non-scholarship capacity. At the Division 111 level, for example — where 
all athletes are non-scholarship — male athletes outnumber female 
athletes by 25,000 participants. 

The irony is that in the OCR’s “final solution” it is permissible to 
achieve “gender equity” by simply eliminating these male non-scholarship 
athletes. It is true that by eliminating all male walk-ons we could achieve 
proportionality. But we could also achieve proportionality by requiring 
females to fill their “unused participatory opportunities.” Which is the 
better solution? To eliminate or create participatory slots? 

The obvious reason why non-scholarship female athletic slots are 
not presently created is that coaches of female programs know that they 
do not have to encourage walk-ons or even permit them to try out in that 
their schools must provide additional slots. The females therefore have 
the leverage to require the schools to create only scholarship 
participatory slots. 

Again, administrators, in order to retain discretionary control over 
their schools simply eliminate male athletes by capping sports. 
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WHAT CAN BE DONE TO SOLVE THE PROBLEM? 

First, things have changed since 1972 when Title IX was enacted. 
Female athletic participation has skyrocketed from about 10% to about 
40% of the total collegiate athletic community. These enormous changes 
occurred in the face of the fact that football, a non-counterpart sport, 
absorbs over 1/4 of all of the male participation slots. 

"Gender equity’’ is a reality in almost every school in the country. As 
proof, one need only reflect on the fact that females now have nearly the 
same number of college athletic programs as males (6520 - 721 1 
respectively) and receive more scholarship aid in almost every 
counterpart sport. 

Gender equity, however, should not be synonymous with gender 
quotas. The OCR’s gender quota, which masquerades as the proportionality 
rule, is now an anachronism which should be abolished. 

In its place, reason should prevail. Schools offering the same number 
of athletic programs to males and females should be deemed to be in 
compliance with Title IX. Since there are nearly the same number of 
athletic programs presently for males and females, schools should be 
encouraged to build up the present programs rather than creating new 
ones. 

Also, in that males participate in a non-scholarship/ walk-on 
capacity in much greater numbers than females. It is time to require 
females to fill these "unused participatory opportunities” which if 
developed, would solve this problem alone. 
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CONCLUSION 

In conclusion, Mr. Ch3irman, thank you for holding this hearing to 
consider our petition. I know that when you created Title IX you did not 
intend the elimination of male sports as we know them - that, however, 
will be the unintended consequence if Congress does not intervene. We 
need your help to change the rules so that we can exist and make gender 
equity work for both males and females. 

Finally, thank you for the opportunity to appear here today. I will be 
happy to answer to the best of my ability any questions you may have of 
me. 
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I5t nPSTROYINfi MALE SPORT S OPPORTUNITIES 
THE PROBLEM 

Title IX, enacted in 1972, prohibits gender discrimination in educational 
settings. 

In 1979 the Education Departrnent’s Office for Civil Rights (OCR) created a 
three-part test to measure compliance with Title IX. The Director of the 
OCR, Norma Cantu, has on several occasions, stated that a school can 
comoly with any of the prongs to be in compliance with Title IX, The 
problem is that, as interpreted and enforced by the OCR, prongs 2 and 3 are 
merely facades to avoid the prohibition against gender quotas which the 
Supreme Court announced in the Bakke decision. The prongs are, 

1. Are the participation opportunities for women and 
men substantially proportionate to their respective 
rates of enrollment? 

Presently, female enrollment nationally is 53%, Female 
athletic participation nationally is about 37% (105,000), To 
create proportionality educational administrators must raise 
female participation to 53% (200.000), lower male 
participation to 47% (from the current 190.00 to 100.000) or 
create some combination therof. 

Impact on Male Sports 

This "proportionality rule'’ is a quota that can not be met 
without destroying male sports programs primarily 
because females do not tend to: 

compete in certain sports - like football and 
....wrestling - which have historically attracted 
large numbers o? student- athletes 

compete at the college level in a non-scholarship 
or "walk-on” capacity 
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The facts that football teams are large and that females 
do not tend to compete in a non-scholarship capacity in 
any where near the numbers of males tend to skew the 
participation ratios greatly towards men and make 
compliance with the proportionality rule nearly 
impossible. 



2 . Has there been a continuing practice of program 
expansion for the under-represented sex? 

Since almost no school with a football team can satisfy the 
gender quota required by the OCR under part 1 all schools must 
satisfy part 2. The OCR and the courts require that schools 
show the addition of “recent" new female programs. Also, 
since it is nearly impossible to add enough female programs to 
reach proportionality (primarily because of the football 
numbers and the females tendency to not walk-on), this 
approach puts educational administrators on the OCR treadmill 
virtually forever. 

Impact on Male Sports 



Educational administrators -- realizing that the gender 
quota can never be reached (under part#!) by adding 
female athletic ti’ams - have decided to just drop their 
male teams and/or athletes. Dropping male athletes has 
the additional benefits of avoiding endless regulation by 
the OCR which occurs when a school takes the program 
expansion approach. (Also, elimination of programs puts 
extra rr?3ney in to the administrative budgets.) 
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3. Has the school fully and effectively accommodated 
the interests and abilities of the under-represented 
sex ? 

When schools are out of proportion they normally can not meet 
this prong no matter how many surveys they do or how 
powerfully they show that the disparity Is not based on 
discrimination. Probably no school has ever passed this test to 
the satisfaction of the OCR. 

Conversely, If a female team steps forward and demands 
NCAA status, the school realistically must instate the team. 
The reason Is that the since the school Is out of proportion the 
administrators must get in proportion. The females are 
obviou sly interested and there is no way to test ability. 

Impact on Male Sports 



This standard is the most unfair and the most likely to 
result in administrators’ eliminating male sports. This 
standard never benefits males or administrators. 



For example, now that bowling is an NCAA sport, a 
group of female bowlers can demand that their college 
administrators instate them as a team and give them all 
of the resources of any other NCAA athletic team. 
Administrators are vulnerable and must acquiesce 
regardless of the bowling averages of the female 
students because there Is no standard to test abilities. 

Other classic examples are the sports of female crew 
and lacrosse which usually have no high school base m 
th<^ states where the universities instate the teams. 

In order to avoid even the possibility that a few female 
student-athletes can dictate university policy, most 
administrators will inevitably decide to simply drop 
male sports programs. 
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THE ELIMINATION OF MALE ATHLETIC OPPORTUNITIES 

Trid^Lmo deprived of an opportunuy to participate in college sports 

Of?,ce or c'lvT Zh! T'"' duota set by the 

ice for Civil Rights in two separate and distinct ways: 

( 1 ) ^ale athletic £Toaxanis are being eliminated: and 

(2) "p lk-ons V non scholars hip athletes are being 
eliminated. 



L he Elimination of Mal e Athletic Pronr^mc 

sports programs have been dropped recently as a result of 
the gender quota created by the Office for Civil Rights. 

The most dramatic example of this phenomenon is male gymnastics 
Within the last few years male college gymnastics pr^arlis have been 

NCATZZZnV'l' ""^ber required to maintain an 

fin rch Ai female gymnastics at the college level 

coRege^TanksTo 'th s gymnasts are selected from the 

college ranks so this attrition will inevitably affect our Olympic effoits. 

foLart ^L°blackTfl"7''" mexorably being drawn 

a this black hole of extinction created by the OCR Wiestlina for 
instance, has lost about 140 programs. v'^'est.ing, for 

?05°0oZfPmsr 'hi'*"”"' and about 

nabonaZ(S3o^ZrS d'""' outnumber male students 

y ( i 0 4/ o). OCR s gender quota requires that there be morp 

™ o?o“, r„s. 

dd 100.000 female athletes, eliminate 100,000 male athletes m 
c<,mb,na„„„ ,Ke,eof If admin, s„a,„,s contmae to c7ddse 
elmination -. even m combination with adding female spoits nroQiams 

goo.,™l'S's«”f,eT"“ S'"*" 
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Th. Fi.m.nation of Male “J> - lk-ons" - Capping ^^ports Program s 

A more .ns^d.ous approach to eliminating opportunities for males 

,C tn ■ cao" sDorts programs. This term means that walk-ons / non 
scholarship athletes are dumped for the sole purpose of moving toward 
gender quota. Non-scholarship/walk-on athletes cost the university 
Virtually nothing, generally maintain the highest grade point avera^ 
among athletes and are the most generous contributors upon graduato . 

The real problem here is the manner in which OCR defines and counts 
■ oarticioants " All athletes, whether scholarship or not, are bean 
ciunted^" the same. The real effect is that coaches of fanaale programs 
coaches know that universities must increase ^ 

coaches must be given the option and must decide whether to increase 
their teams with scholarship or non-scholarship 

tesult IS that female programs usually refuse to S Tl 

cases will not take on, walk-ons. Schools are required to fill all 

temale teams with scholarship athletes -- or eliminate male non- 
scholarship athletes. 

Presently there are tens of thousands more male than . 3male 
scholarship/walk-on athletes. Since females 

teams as males do nationally (6520 female programs to 7211 ma e 
programs), they should be required to fill their “unused participatory 
slots' before seeking more scholarship slots 
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CONCLUSION -- SOLUTION 

Some where along the way the OCR's interpretation and enfoicement ot 
title IX has lost a basic sense of reality and common sense. Ihe purpose of 
Title IX IS to fight discrimination. How does the elimination of male 
sports programs and athletes help to end discrimination'? 

foungmale athletes arrive on campus every fall in “ 

that they have an agreement with the university that they will be able to 
compete in their sports and their parents hope they 
The trauma visited upon these athletes when they are informed t^i^t they 
(or their sports programs) have been dropped is impossible to explain^ The 
ldm‘n,s,ra°o,s' rationale tlrat it is the government s gender goot, which 
has destroyed their opportunity to participate creates extraordinay 
disillusionment, anger and frustration, is it any wonder why our kids and 
our citizenry distrust and dislike our government bureaucracies. 

we are petitioning Congress because Congress created a '""''-'^tentioned 
statute which worked reasonably well in the 80 s to hel; increase female 
athletic opportunities. However, the unintended consequences of he 90s 
IS that the OCR's rules, regulations and enforcement policies will destroy 
male athletics, do little to help females and will inevitably create 
extraordinary polarization primarily between the genders. 

The problem, in greatest par^, has been precipitated by the fact that the 
OCR, headed by Norma Cantu, has been, is, and will always be apparently 
unconc6rn6d by th6 fate of male athletics. 

It IS therefore crucial that Congress clarify its intent regarding 
discrimination -- that is; 



Title IX was created to prohibit discrimination — aqains j, 
females - not to destrr^v opportunities for male^ 



gperifirallv we ask th at Conqress consider the followina 
proposals : 
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PROPOSAl S 

1. Abolish OCR’s gender quota. There is no logical reason for 
the continuing existence of the proportionality rule. Most 
importantly, there is no relationship between enrollment 
gender ratios and athletic participation ratios. Initially, the 
quota had the beneficent effect of quickly raising female 
participation rates to nearly 40%, It has now reached a point of 
greatly diminishing returns, 

“Gender equity” is now an integral part of almost every 
school in country. The necessity to perpetuate a quota 
which is creating reverse discrimination, extraordinary 
discord and resentment has long since passed. 

Until OCR's gender quota is abolished- 

a. Colleges should be deemed in compliance with 
Title IX by offering the same number of programs 
to females as males. Again, schools now 
nationally offer nearly as many athletic programs 
nationally to females (6520) as males (7211), 

b. Football (and other) teams which ^ create the 
revenue for the other sports to exist should be 
exempted. It is unfair to the other male sports 
programs to count football as part of the gender 
quota but not count the fact that ]_f football is 
financially successful it is going to use more 
participatory slots and spend rrx)re money. 

c. “Participants’ should be defined as 
scholarship athletes only. Alternatively, 
females should be required to fill their “unused 
participatory slots” before creating new teams, 

2. The proportionality test should be one of many 
criteria to assess whether new female athletic 
programs should be established. 
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FACTS AND FALLACIES 



The only Title IX issue is discrimination. All facts and statistics should 
be measured against the yardstick of discrimination. 

Many of the facts and statistics proffered by the other side are irrelevant 
to the question of discrimination and/or are misleading and/or are half 
truths with some important facts (eft out. Some are simply untrue. The 
following are the primary ones which females have sent to Congressmen 
and which are presently making the rounds: 



ISSUE 1 : Are males losing athletic participatory 

opportunities? 

Misleading Fact: “According to the NCAA, the number of 

participants in women’s sports increased between 
1989 and 1993 by 10,000 BUT THE NUMBER OF 
PARTICIPANTS IN MEN’S SPORTS ALSO 
INCREASED BY 10,000 GIVING THEM 65% OF 
ALL OPPORTUNITIES." (capitalization and bold 
print provided by the author[s]) 

Explanation: These “increased” opportunities for males were 

not “new” opportunities but merely already 
existirta athletes. 12,156 NAIA participants 
transferred to the NCAA between 1989 and 1993. 

Gymnastics is almost extinct at the college level 
for males. But female gymnastics is flourishing. 
College wrestling has lost about 140 wrestling 
programs. These facts reflect that not only are 
males losing opportunities but that the reason for 
our imminent extinction is the OCR's gender quota. 

Just as important, teams all over the country are 
capping sports programs and dropping walk-ons and 
non-scholarship athletes. 
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ISSUE 2: 



Do football teams support the athletic department? 



Misleading Fact: “According to 1993 financial data, 62% of Division 



l-A and lAA football programs on average have 
annual deficits of $1 million in Division l-A and 
$664,000 in Division l-AA (61% of all Division I 
men’s programs also show deficits.)” 



facts: 

(1) Almost all sports teams have annual 
deficits and probably always will. 

(2) It is ironic that if a female crew learn 
consists of more than 100 members (like at 
Washington State) ~ everyone cheers. When 
football teams consist of in excess of 1 00+ 
athletes it’s time to “trim the fat." Also 
ironically, although female athletic teams 
are much smaller they are much more 
expensive per athlete. Many female 
basketball teams which consist of only 1 5 
players, for example spend $500,000+ per 
year. 

(3) The “deficit" figure does not account for the 
enormous amounts of money contributed by 
alums, and is therefore not counted against 
the deficit. Also, the male budget absorbs 
many of the mutual expenses, such as 
facilities, personnel, etc. 

(4) Besides the fact the that the 62% figure is 
misleading, it begs the issue in 38% of the 
cases. At those schools where football pays 
for itself, should it be exempted? Otherwise 
the participatory slots footbairtakes” hurt 
us, and the money it makes to justify the 
slots doesn’t help us. 



Explanation: 



These statistics fail to point out several important 
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ISSUE 3 : 
Misleading Fact: 

Explanation: 



Are all of the numbers skewed in favor of males? 
Are the statistics misleading? 



Division M Results - 1992 

Participation Rates 
Athletic Scholarships 
Operating Budget 
Recruiting Budget 



noints and are therefore misleading: 



Female 


Male 


29% 


71% 


28% 


72% 


20% 


80% 


16% 


84% 


number of 


important 



(1) Note that these figures are drawn from 1992. 
Present statistics are much closer. For 
instance, there are now 7211 male sports 
teams and 6520 female sports teams and 
participation rates for females exceed 35%. 
The remaining difference can be accounted 
for by the nn n-discriminat ory fact that males 
"waik-on” in far greater numbers. 



(2) Scholarships have likewise increased 
significantly. In almost every counterpart 
sport females receive more scholarship 
money per aided athlete than males. 

(3) The males' budget includes many of the 
expenses which should be charged to the 
women. For example, the expenses revolving 
around the cost of the facilities, support 
personnel, sports medical personnel, tutoring 
etc. is charged to the rr.nie budget. 

It is therefore unfair for females to allege 
that 80% of the budget is spent on males and 
20% on females. If females paid their fair 
share for facilities, personnel, etc., budgets 
would be relatively evenly distributed. 
Certainly, any difference in budgeting could 
not be attributed to discrimination. 
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Are colleges meeting the interests and abilities of 
their females athletes? How should interest be 
tested? 



and interests of women in intercollegiate 
athletics in that: 

“a) Most universities have women’s club sports 
that would love to be elevated to 
intercollegiate status; 

b) At the high school level, over 2 million girls 
participate in interscholastic sports: in the 
1992-93 year, there were only 99,900 
participation opportunities for women m the 
NCAA/ 

There are also men who participate in club sports 
at the university level who would “love to be 
elevated to intercollegiate status." First, men 
participate in club (2/1), intramural (3/1) and high 
school (2/1) sports at a greater than margin over 
females. Why should females be elevattd to 
simply satisfy a quota? 

Second, if there are so many females who want to 
compete at the college levels, why do they not 
walk-on to teams in any where near the numbers 
that males do? 



Misleading Fact: Colleges are not currently meeting the needs 
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ISSUE 5: 



Does the OCR place more emphasis on the 



proportionality rule (the gender quota) than the 
other two prongs of the test? Does the university 
community believe that the proportionality rule is 
the main criteria for determining discrimination? 



wrote a letter to ^^nator Breaux addressing the 
Senator's concerns with respect to the 
proportionality rule. She said, *‘First let me._ 
underscore that the proportionality test is not a nd 
IS not projected to be the primary measure o f 
compliance under Title IX." (1/10/ 9 



minimize the importance of the gender quota 
portion of the three-part test. Those who have been 
subjected to an OCR investigation knows better. 
Better proof of the impact this approach has had 
at the college level is that 600+ members of the 
National Association of Collegiate Women Athletic 
Administrators (NACWAA) also wrote Senator 
Breaux about the proportionality rule as the 
primary criteria for determining discrimination. 

"HOW CAN IT BE? that certain members of 
the United States Senate who profess to 
support gender equity could suggest that 
Secretary Riley reject the proportionality 
test as a primary measure of compliance 
with Title IX, when the judges in more than 
ten major Title IX court cases to date have 
determined that p_ro&PTt<onalitv is the s ingle 
most i mpo rtant prong of . _three pronged 

test of complia nee. (1/2 5/95).* 



Misleading Fact: Norma Cantu, the director of the OCR recently 



Explanation: 



Ms. Cantu is disingenuous at best when she tries to 



[* This letter not only contradicts Cantu’s, but also reflects the 
“tmis)understandings'’ of college administrators. It is these 
“(misjunderstandings” of the administrators created by the 
OCR’s “ mis-communications" which is destroying male sports.] 
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Creating Proportionality by Eliminating 
Male Olympic Sports Programs 



Male Programs 
7,200 All Programs 
190,000 All Male Partidpantt 



^Gymnastics: 








Efi^HocRey*' ‘ ^ 










Yolfi‘*yl>alt'!!f • _*v'- :* 


Baseball (23,000) 


Basketball (13,000) 


Tennis (7,000) 


Golf (7,000) 


Football (50,000) 





Biminated 

Programs 



3,723 

Programs 

100,000 

Participants 

(48%) 



Pr Qg ram$ 

•>,520 All Programs 

105,000 All Female Partidpants 



Softball 


Basketball 


Crew 


Fendng 


Field Hockey 


Golf 


Gymnastics 


Lacrosse 


Skiing 


Soccer 


S%vtmming 


Tennis 


Track 


Volleyball 



6,520 

Programs 

105,000 

Partidpants 

(52%) 



‘‘•Caa Sr^v^ Pamcip^iKin Siudy iColleur enroHment mto n ^ocxoximdtrlv 5)47 'rmatr mate 
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C. U.niversit.y oi AiiJor..» 

CALIFORNIA 

1. Cal. Poly Pomona 

2. Chico Scace University 

3. Claremont Nudd Colleges 

4. Humboldt State University 

5. Riverside - Univ. of California 

6. San Diego St. University 

7. San Jose State University 

8. Stanislaus - Cal. State Univ. 

9. Sonoma State University 

10. U.C.L.A. 

11. University of California 
at Santa Barbara 

12. University of California 

13. University of Redlands 

14. Whittier College 
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COLORADO 


1. 
2 . 


Colorado State University 
University of Colorado 

CONNECTICUT 


1. 
2 . 
3. 

1 . 


Hartford University 
University of Connecticut 
Yale University 

DELAWARE 

University of Delaware * 

FLORIDA 


1 . 
2. 
3. 


Central Florida ♦ 

Jacksonville University 
University of Florida 

GEORGIA 


1 . 
2 . 


Georgia Tech 
University of Georgia 

HAWAII 


1 . 


University of Hawaii 
IDAHO 


1 . 
2 . 


Idaho State University 
Idaho University 

ILLINOIS 


1. 
2 . 
3. 
4 . 
5. 


Depaul University 
Elmhurst College 
Illinois Institute of Tech. 
Lake Forest College 
University of S. Illinois 
at Carbondale 


6. 


Western Illinois University 

INDIANA 


1. 
2 . 
3. 
4 . 
5. 
6 . 
7 . 
8. 
9. 
10. 


Anderson University 
Ball State University 
Earlham College 
Hanover College 

Indiana State University * 

St. Joseph College 
Taylor University 
University of Evansville 

University of Notre Dame , 

Valparaiso University 
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]pOWA 

1. Drake University 

2. Grinnell College 

3. Lewis & Clark St, College 
4 . 

5. Morningside College 
KANSAS 

1. Emporia State University 

2. Kansar State University 

KENTUCKY 

1, Eastern Kentucky University 

2, University of Kentucky 

LOUISIANA 

1. L,S.U. 

MATNP 

1. Bowdoin College 

2. Maine Maritime Academy 

3. University of Maine 

MARYLAND 

1. Baltimore 

2. Loyola 

3. Towson State University 

4. Washington College 

MASSACHUSETTS 

1, Amherst College 

2, Brandeis University 

3, College oi Holy Cross 

4, Tufts University 

5, University of Massachusetts 

6, Wheaton College 
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1 . 
2 . 

3 . 

4 . 

5 . 
6 . 
7 . 



1 . 
2 . 

3 . 

4 . 
5 . 
6 . 
7 . 



1 . 



2 . 



1 . 



1 . 
2 , 



MICHIGAN 

Adrian College 
Albion College 
Alma College 
Calvin College 
Hope College 
Kalamazoo College 
Michigan Tech. 

Northern Michigan University 
Saginaw Valley State 
Western Michigan University 
Wayne State University 

MINNESOTA 

Bemidji State University 
Gustavus Adolphus College 
Hamline Universit;y 
Southwest State University 
St. Mary's College 
University of St. Thomas 
Winona State University 

MISSOURI 

Lincoln University 
Northwest Missouri State Univ. 
Southeast Missouri State 
Southwest Missouri State 
University of Missouri - Rolla 
Washington University 
William Jewell College 

MONTANA 

Montana State University 
Montana University 

NEBRASKA 

Doane College 

Nebraska Wesleyan University 
NEVADA 

University of Nevada - Las Vegas 

NEW HAMPSHIRE 

Dartmouth College 
University of New Hampshire 
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IfEW JERSEY 

1. Fairleigh Dickinson 
University - Madison 

2. Fairleigh Dickinson Univ . -Teaneck 

3. Glassboro State University 

4. Mommouth College 

5. Princeton University 

NEW MEXICO 

I. New Mexico Highlands 

NEW YORK 

1. Adelphi University 

2. Albany State 

3. Brooklyn Poly Technical 

4. City College of New York 

5. Clarkson University 

6. Colgate University 

7. C.W. Post 

8. Elmira College 

9 Fordham University 

10. Geneseo State University 

II. Hobart College 

12. Long Island University 

13. Manhattan College 

14. Marist College 

15. New York Maritime 

16. Plattsburgh State University-N . Y . 

17. Pottsdam - N.Y. State Univ. 

16. Rensselaer Polytechnic Institute 

19. Southhampton 

20. St. John Fisher College 

21. St. Lawrence University 

22 . University at Albany 

23 . University of Rochester 

24 . Wagner College 

NORTH CAROLINA 

Catawba College 
Davidson College 
East Carolina University 
Elxzabeth City State University 
Elon College 
Pfeiffer College 

University of North Carol ina- Charlotte 
University of North Carolina-Wilmington 
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1 . 
2 . 

3 . 

4 . 
5 . 
6 . 
1 . 
8 . 
9 . 

10 . 
11 . 
12 . 
13 . 
14 . 
15 . 
16 . 
17 . 
16 . 
1 



1 . 
2 . 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 



: 3 



1 . 
2 . 
3 . 



OHIO 

Akron University 

Bluffton College 

Bowling Green University 

Central State University 

Col lege of Wooster 

Defiance College 

Denison University 

Hiram College 

Kenyon College 

Malone College 

Marietta College 

Oberlin College 

Ohio Wesleyan University 

Otterbein College 

University of Toledo 

University of Cincinnati 

University of Dayton 

Wittenburg University 

Youngstown State University 



OREGON 

Linfield College 

Willamette Univeicity 

PENNSYLVANIA 

Allegheny College 
California University of PA 
Dickin.'^on College 
Grove City College 
Indiana University of PA 
Juniata College 
Lafayette College 
Lincoln University 
St. Frances College 
Susquehanna University 
Temple University 
West Chester University of PA 
Westminister College 
Widener University 



RHODE ISLAND 
khode Island 



SOUTH CAROLINA 

Clemson University 

Furman University 

South Carolina State University 
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SOUTH DAKOTA 

Black Hills State University 

Huron University 

South Dakota State University 

TENNESSEE 

Maryville College 
University of Tennessee 
University of Tennessee -Mart in 

TEXAS 

Texas Tech University 



3 . 



UTAH 

Southern Utah University 
University of Utah 
Utah State University 
Weber State University 



VIRGINIA 

Hampton Sidney 
Liberty University 
University of Richmond 
Virginia Commonwealth University 
William and Mary College 

WASHINGTON 

Eastern Washington University 
Gonzaga University 
University of Washington 

University of Washington at Puget Sound 
Washington State 

WASHINGTON D ,_C^ 

Catholic University 

George Washington University 

Howard University 

Seattle Pacific University 

Whitman College 

WEST VIRGINIA 

Bethany College 
Marshall University 



WlSCONSUf 

Beloit College 
Carthage College 
Univ. of Wisconsin 
Univ. of Wisconsin 



Milwaukee 

Superior 
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UNSPORTSMANLIKE CONDUCT 

SETTING QUOTAS FOR WOMEN IN COLLEGIATE SPORTS ISN’T FAIR PLAY 

Defenders of affirmative action complain that ttie debate always 
focuses on race rather than on sex. While preferences that help blacks and 
other racial minorities are controversial, they insist, preferences that 
help white women are not-meaning that Americans really aren't offended 
by the idea of affirmative action. The supporters should hope Americans 
don't get a good look at the way that idea was recently translated into 
policy by a federal judge. 

Brown University is not exactly redneck heaven. In fact, it has long been 
a model of progressive thinking. It abolished D's and F’s in response lo 
student demands in 1 969 and has gained fame (or notoriety) for its 
relaxed academic requirements Once all-male, it now has a student body 
that IS 51 percent female. 

After the 1972 passage of Title IX, which outlaw'ed sex discrimination 
by colleges and universities getting federal aid. Brown leapt to show its 
good will. Between 1972 and 1978, it added women's teams in tennis, 
basketball, crew, field hockey, gymnastics, squash, swimming, volleyball, 
cross country, lacrosse, soccer, softball and outdoor track. 

Today, the university funds 1 3 varsity sports for women and 1 2 for men. 
Brown women engage in varsity sports at nearly three times the average 
rate for American colleges. 

But that, a U.S. district couit said last month, is not enough to comply 
with Title IX. When a shortage of money forced the school to drop women's 
volleyball and gymnastics from varsity to club sports-as it also did with 
men's water polo and golf-it broke the law by failing to provide enough 
opportunities for women to compete. 

The judge was not impressed by Brown's exceptional record. Nor was 
A'^thur Bryant of Tri.al Lawyers for Public Justice, which filed the 
lawsuit. The university takes the view, he said afterward, that "if Brown 
is in violation, so is everybody. We agree with that." You heard right: Every 
institution of higher learning in America is guilty of sex discrimination. 

What IS Brown's chief crime? Simple: It fields athletic teams that do 
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not precisely mirror the student body. Though women outnumber men on 
campus, they niake up about 40 percent of the varsity athletes. The 
simplest way for the university to obey the law, advised Judge Kayrnond 
Pettine. is to arrange things so that women make up 5 i percent of the 

participants. . ^ 

That could be done not by adding teams for women but by dropping teams 
for men-which would do absolutely nothing for women. Adopt a quota and 

you're home free. «.u ^ 

The possibility dismissed by the judge and Title iX militants is that the 

numbers reflect differing t:5stes. No one thinks that discrimination 
explains why fewer men than women participate in ballet or drama. But 
the assumption is that if fewer women than men play varsity sports, only 
unfairness can account for the gap. 

In fact, for better or worse, young women are generally less interested 
in sports than young rner>. Despite the expansion of girls’ athletics in 
recent decades, high school boys are 64 percent more likely to play 
organized sports than girls. Fitness activities and pickup games are also 
less popular among teenage females than males. 

Of girls who apply to Brown, only about 43 percent express an interest 
in athletics. In the university's intramural sports, which take all comers, 
eight times as many males take part as fen^aies. Several women's varsity 
teams at Brown have vacant slots, while the men's are oversubscribed. 

Plenty of young females are devoted to athletics, and the expansion of 
options for them over the past generation has been a thoroughly 
commendable change. But the chief goal should be assuring a chance for 
those who want to play-not enforcing quotas in participation rates. 

If men are more inclined to these pursuits than women, there is nothing 
wrong with an imbalance in numbers-just as there is nothing wrong with 
a excess of women in the English department or a glut of men in 
engineering. What has taker, place at Brown is plainly the result of women 
and men making different choices of their own free will. 

The judge and the law take for granted that America's colleges are run 
by reactionary males who will address the needs of women only if they 
have a hammer hanging over their heads. >n fact, there are pov/erful 
ideological pressures, in academe to assure that females are treated at 
least as well as men-not to mention business pressures to avoid 

alienating a huge pool of applicants. 

The court's decision is based on the fallacy that the surest proof of fair 
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treatment is statistical parity. This is the kind of thinking that has 
doomed racial preferences with the American people, who know that equal 
treatment doesn't necessarily produce equal results. Title IX has enjoyed 
public acceptance because it is seen as a way to assure opportunity. Once 
It becomes a machine for dictating outcomes, its days arc numbered. 
PHOTO: AP photo. 
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FROM tJKtVERSM. PRESS SYNDICATE 

for immediate RKDKASS DATKDt 5/3/95 

COVERINO THE COURTS i>y Jaai*8 J. Kilpatrick 
wnSK DESS IS MORS 

A few weeka ago the Supreme Court refused to hear Bill 
Kelley'S case. In doing so, the high court passed up an 
opportunity to addroas a cough question of civil rights at 
the college level. Kelley was a member of the swinming team 
at the University of Illinois. For good or ill, his ol -v team 

has now k>6©n e^[ualizcci out.. 

There io a nice ircny here.. In its effort to increase 
athletic opportunities for women, Congress has succeeded in 
reducing athletic opportunities for men. The incongruity may 
never have been intended, but there it is. Less io more. We 
move toward equality by subtraction, not addition. 

The facts are not much in dispute. The University of 
Illinois has sponsored men’s swimming teams since 1911. 
Women’s teams came along in 1982. Title IX of the Civil 
Righto Act prohibits discrimination on the basis of sex in 
any program of education receiving federal support. 
Specifically, the regulations ban "different treatment" in 
any "interecholastic, intercollegiate, club or intramural 
athletics." The goal is squal opportunity. 

Everything went swimmingly, so to speak, until the 
spring of 1993. "he U.S. Department of Education had been 
putting pressure on the university to eliminate or reduce an 
evident imbalance under Title IX. Women made up 44 percent 
of the student body at Urbana- Champaign, but they accounted 
for only 23 percent Of the varsity athletes. 

Things came to a head when enrollment for 1992-93 
declined. The university faced a $-^00,000 deficit in its 
budget for athletics. Something had to give. The athletic 
director recomineuded that four teams be dropped -- men's 
swimming, men's fencing, and men’s and women's diving. The 
women's swimming team was left untouched. 
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KILPATRICK 5/3/95 

Kelley and seven other membera of the men*a team went 
into U-S. District court, chargin 9 that the university had 
violated Title IX. Obviously the men's team had been treated 
differently. But was this the consequence of discrimination 
or a result of frugality? 

Judge Joe Billy McDade did what he felt he had to do. 

In a leading case involving Brown University in 1993, the 
Court of Appeals for the let Circuit had ruled bluntly on 
the matter of achieving "gender parity,” A university can 
bring itself into compliance not only by enlarging 
opportunities for women but also by contracting 
opportunities for men. 

This was enough for Judge McDade. Financial 
constrainte, he concluded, were the primary reason for 
killing the men's swimming team, but the university also 
wanted to stay on the sunny side of Title IX. He granted 
Bunmmry judgment in favor of the university, but he had a 
little more to cay; 

’'The court is not unsympathetic to the plight of 
members of the men's swimming team and recognizes that 
Congress, in enacting Title IX. probably never anticipated 
that it would yield such draconian reoulta. 

'Plaintiffs' case has emotional appeal because it 
graphically demonstrates the inherent unfairness of 
decisions which classify and isolate one gender fox burdens 
Chat the ocher gender is not required to bear. Certainly it 
must be acknowledged that the members of the men's swimming 
team are innocent victims of Title ix'e benevolent attempt 
to remedy the effects of historical de-emphasis on athletic 
opportunities for women . . . 

"Women have paid and continue to pay for diocriminatory 
actiune and attitudes which have historically excluded them 
from the athletic opportunities given to men, as represented 
by current statistical dioparltlcs among athletes in 
universities and colleges across uhe country.'* 
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Kelley «nd hi® coll««guc® appealed McDade'a decision to 
the 7th Circuit# but last Saptember they lost again. The 
court found that the univareity’e decision to retain women*© 
swimming was •extremely prudent. • otherwise Illinois would 
have been vulnerable to suit by the women. 

With the Supreme Court’s order, refusing to hear 
Kelley* e fxurtber appeal# thie particular litigation has 
ended. Previous suits have been directed at Brown 
University# Colorado State# Colgate, and the Indiana 
University of Pennsylvania at Indiana, Pa. All have turned 
crcft the same way. Successive courts have dt-..erred to 
bureaucratic regulations implementing Title IX# and that ' s 
that. Tough luck, fellows. 

The lust 7or gender equality in collegiate athletics 
belies reality. It is not discrimination that holds down the 
number of women in varsity sports. It is the different 
nature of the species. Kot all women want to be like men* 

And to that wholesome proposition I say# vive la difference! 

COPYltiaHT 1995 UHIVEKSAXi PRBSS SXKDICATB 
4900 Main St.# Kansas City, No. 54113| <S16) 933-4600 
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UNIVERSITY OF WISCONSIN-WHITEWATER 

8CX) West Miin Street Whitewater. Wisconsin 531901790 
IntercoltegUte Athletics 



May 5, 1995 



Mr. Date Anderson, 

This is a difficult summary to write because I h«v« 'ried to remove my 
thft neaativ® experiences that 1 encountered whtle gomg through our 
gende7equ«I^y. The reason thrt this 

^strati^ that 1 encountered were the most frustratng and stressfu that 
ever encountered in my professional career. 

another and adding an additional sport for wortten (soccer). 

.. -ra SS4’.. 

unwillingness to accept our plan of action, a became y 

men's athletic programs on our campus. 

SS’KSrr-^n'the c^"^ Of mafo and femaia sport, and 
Student athletes as wal. 

In Mr>m\na I And It VCTY difficult to ev6n dlscuss thls Issue since as I ha>^ 

«.»p p^pppw I 

in. 

Reepeotfetty yours, 



WWte My 
AthMc OSsetof - Men 



W1 /Anderson, tr 
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Chairman McKeon. IvIs, Hilliard. 



STATEMENT OF WENDY HILLIARD, PRESIDENT, WOMEN’S 
SPORTS FOUNDATION, EAST MEADOW, NEW YORK 

sp^k Thank you. I am glad to have the opportunity to 

My name is Wendy Hilliard. I am currently the President of the 
Womens Sports Foundation, and I am also an athlete. I am not a 
backpacker, but I competed in the sport of rhythmic gymnastics, an 
was the first African American to represent the 
bnRed States m rhythmic gymnastics. I won international gold 
medals competed in three world championships, and was twice na- 
tional teem captain. 

I went to college in the 1980s when Title IX was supposedly in 

I did not receive 

an athletic scholarship. I had to work my way through college and 
pay tor my athletic training, yet I graduated from New York Uni- 
versity with honors. 

Now the month before graduation, I missed the 1988 Olympic 
trials by five cne-hundredths of a point. 

Now, unlike Dan Gable or the other athletes you have here, why 

country in my sport and also 
at the top of the class an athlete, able to receive an athletic schol- 
arship, There are still very mahy womeh who are askihg that 
questioh today. Twehty-three years after the passage of Title IX 

women are receiving $179 million less in athletic scholarships each 
y G3.I* . 

have heard and will hear allegations of gender quotas 
vJ f quota. It IS 65 percent male and 35 percent female. 

Yet tootball and mens m.nor sports are asking Congress to main- 
tain that quota. They are saying that women have come far 
enough. Well, 35 percent is not far enough. 

The bottom line is t*iat institutions of higher education have ig- 
nored Federal law for 23 years. Proportionality is not the issue It 
IS a distraction from the real problem, which is that few institu- 
female athletes their fair share. Brown said it 
should have met prong two: Expansion of opportunity. 

Now, Brown was sued because it cut two varsity sports, gym- 
nastics and volley ball. It reduced opportunity over the last five 

Congress will not be swayed by the myth 
that football is revenue producing— only 20 percent of football pro- 
grams make money-^r the ridiculous contention that football is al- 
ready sating up half of the athletic budget but somehow needs to 
be protected from Federal law guaranteeing that we treat our 
daughters as well as we treat our sons. 

Now we must focus on what the stakes really are. Women who 
plav sports are more confident, have higher levels of self-esteem 
and stronger self-concepts. They are less likely to get involved with 

they are more likely to graduate from 
high school and earn better grades. 

^ little as four hours of exercise a week reduces a woman’s risk 
of breast cancer by 60 percent, an affliction that is going to affect 
one out of every eight women in our society. 
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One out of every two women over the age of 60 is suffering from 
osteoporosis, a $15 billion a year health problem. Now these are 
generations of women who were not permitted to play sports and 
were discouraged from participating in weight bearing exercises 
that are necessary to laying down bone mass. 

Now, sports is where bovs traditionally have learned about team- 
work, goal setting, and the pursuit of excellence in performance, 
critical skills necessary for success in the workplace. In an eco- 
nomic environment where the quality of our children’s lives will be 
dependent on two-income families, are we willing to have our 
daughters less prepared for the highly competitive workplace than 
our sons? 

Now, there are those who say that men’s nonrevenue sports have 
to be eliminated in order for schools to comply with Title IX. The 
law requires no such action. You can keep all the men’s sports and 
increase opportunity for women if you cut the cost, not the partici- 
pation of men’s sports, and use the savings to fund program expan- 
sion for women. 

In my written statement, I list at least 14 cost-cutting and reve- 
nue-producing measures that most schools have not considered. 
None of them would hurt participation opportunities for men or the 
success and revenue-producing ability of football. Athletic depart- 
ments refuse to be fiscally responsible and make it difficult to 
make cuts that would save men’s minor sports. 

The proportionality test is not at fault. Fiscal responsibility is 
the problem. Protecting football, financial irresponsibility is the 
problem. There are those who would persuade the subcommittee to 
conclude that women aren’t as interested in athletic opportunities 
as men. WQiy do I have to prove I am interested in sports? My 
brother doesn’t have to prove that he is interested in sports. 

Expenditure cuts can be made in football without hurting the 
game, reducing ftotball revenues, or reducing participation oppor- 
tunities for football players. For example, in football scholarships, 
if Division I were reduced from the current maximum 85 to 50 full 
scholarships, 50 full scholarships could be split among 85 players, 
therefore, maintaining current team size. 

Needy students could be allowed to receive nonathletic financial 
aid based on need. There would be no reduction in the size or qual- 
ity of teams while saving enough funds to add two or three more 
women’s teams. At many institutions, this one action would permit 
Title IX compliance. 

Chairman McKeon. Ms. Hilliard. 

Ms. Hilliard. I will close because I think. Chairman Mcl^eon, 
you can relate with this with three daughters and three sons. 

Now, a simple analogy. You are a parent who has a son and a 
daughter. For many years, you have mven your son on the occa- 
sions of his birthday and holidays baseballs, gloves, footballs, hock- 
ey sticks, and other sports equipment. His room is full of sports im- 
plements, a veritable palace of athletic privilege. 

One day your daughter comes complaining that her brother will 
not let her borrow his glove so that she can play catch with her 
girlfriends. Would you tell your daughter to go out and work to 
earn the money to buy her own glove, or would you explain to her 
how important it is to share? Would you change your commitment 
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to the importance of sharing and treating your children equally if 
your son advanced the argument that his sister would destroy or 
lose or in some way or other way damage his glove or his football? 
That is the question. 

Thank you. 

Chairman McKeon. I guess I should have also said, I have three 
grandsons and seven granddaughters. 

Ms. Hilliard. Makes a good team. 

[The prepared statement of Ms. Hilliard follows:] 
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STATEMENT OF WENDY HILLIARD 
BEFORE THE SUBCOMMITTEE ON POST SECONDARY 
EDUCATION, TRAINING AND LIFE-LONG LEARNING 
Cummittee un Ecunumic and Educational Opportunities 
U.S. House of Representati\ es 
May 9, 1995 

1 am Wendy Hilliard, currently the President of the Womens Sport^ Foundation, a 501 (c> 
<3) non-pro^.* educational organization. The Foundation was founded in 1974 hy Billie Jean King, 
Donna de Varona. Wyomia Tyus and other champion female athletes to promote and enhance 
sports and fitness opportunities for giils and women. These successful women athletes did not 
♦ want girls follov/ing in their footsteps to face the same barriers to participation as they did. To 

address the needs of girls and women in sports, the Foundation produces programming in four 
aieas eilucation. advocacy, recognition and opportunity. 

^ 1 am also an athlete. My sport is rh>thmic g\innastics. An Olympic event since 19X4. it 

Combines hand apparatus such as a lioop. ball, or a tlowing ribbon with gymnastics tloor moves 
.md music. 1 was the first African- American to represent this sport in international coinpeiiiioiv. 
winch 1 ilid for almost ten years including three World Championships. 1 won intei national gtdd 
medals and was twice National Team Captain. 

I went to college in the 19S(W v^hen Title IX vs as supposedly in fuiLC My sport wasn't 
tdfered at the varsilv level I did not receive an athletic scholarship. I had to work my way 
through college, and pay for my athletic uainiiig. yet graduated from New York University vsith 
lumois. The month before graduation. I missed the 19SS Olympic trials by .05 of a point. Whs 
didn i 1. as one of the best in the entire countr> in my sport, and at the top of my class as a stud.ent 
have the opportunity for an athletic scholarship'.' lliere arc still many women who are asking that 
cjiicstion todav. Twenty three years after the passage of! itle IX, vsomen are still receiving onl> 
v of dll college athletii participation opportunities . 

< )n many occasions I vsondcr, what if' But. the fact is. m> lack c4 oppoitunity h.is given 
me inoie resolve to support equal opportunities for females in sport, which is vshy ! am speaking 
before >ou today. 



The Importance of Sports Farticipaliori 

Before I address the technical questions which have been raised about Title IX. it is 
important to review wli> the Ivnefits of an educational aclivitv like intercollegiate athletics arc as 
iniportaiu tor our daughters as the> are fur oui sons: 

• Women who are active in sports and recreational activiti s as girls feel gieatei confidence, 
self esteem and pride in their phvsieal and social selves i:ian those who were sedentar> as 
kids (Miller Lite Repon . I9S5) 

♦ Research suggests that girls vsho participate ui sports aie less likely to get involved vsith 
drugs, less likely to get pregnant and more likely to graduate fumi high school than those 
who do not play sports (Women's Sports Foundation. 19X9). 
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STATEMENT OF WENDY HILLIARD 
SUBCOMMITTEE ON POST SECONDARY EDUCATION. TRAINING AND LIFE-LONG LEARNING 

May 9. 1995 
Page 2 

• Half of all girls who participate in some kind of sport experience higher than average levels 
of self-esteem and less depression (Colton & Gore, Risk. Resiliency, and Resistance: 

Current Research on Adolescent GirH . Ms. Foundation, 1991). 

• One to three h'^urs of exercise a week over vvon..*n‘s reproductive lifetime (the teens to 
about age 40) can bring a 20' 30 percent reduction in the risk of breast cancer, and four or 
more hours of exercise a week can reduce the risk almost 60 percent (Journal of the 

Nation.ll Cancer Institute . 1994). ^ 

• One out of every two women over the age of 6(i a;e sutfering from osteoporosis (National 

( )sieopon»sis Found. iiiciii 1992). a nuilii-billion dollar health problem. These are 
generations of women who were not permitted to play sports i>r discouraged from 
p;uiicipating in weighi-lxfarmg exercises that are necessary to lav ing down bone mass. 4 

• Sport IS where bovs h.ive traditionally learned about teamwork, goal-setting and the pursuit 
oi e.xc dlence in pertoimarice *■ critical skills necessary tor success in the workplace. In an 
ecoiumiu ^nv ironment where the t|iiaht> of our children's lives will be dependent on two- 
income families, are we willing to have out daughteis less prepared tor the highly 
aunjxMitive workplace than n\ir sons* 

We tjiiiiot thoose between oui so.ns and out d.iugl'.teis with reg.ird li* access tv> ami 
p.iitk ipatioii m suth opptiminities This is what 'I'lilc IX ot the 197J laiucation Atnendments Act 
IS .ill about 

I itle IX Compliance in ('olleges and I niversities 

T oo tew institutions of iiigher education oi high st hool s tor that matter, aie v ompK ing vv ith 
Title IX ol th'‘ I9~2 i ducation .Amendments Act. Ilcie are some farts to piove the point: 

• lemak’s comprised over ot tnir college undergratluaie student population in 199(i 
(T S. Department of Fducation. 1990). Ot 295.174 student-athletes p.irticlpaUng at NC'.AA 
institutions ill 1993-94. oiilv 35.h'i (105.532) weie women (NC'.A.A. 0)94 j. 

• Coiitiaiv to pi»pular belief, men's sport participation has not suftered at the expense of 
proMding participation opportunities foi women Men have eoiisistenlly had double the 
pai licipatioii opportunities piovidcil tti women and men's paiticipatioii opportumttes have 
increased since the enactment of Title IX. rather than decreased. Over the period 19X2 X3 
thonigh 1993-94. 9.4t)7 new male participation opportunities were created, 'i'lut means foi 
evei y 2.2 new participation opportumties added for women, one participation oppoitumty 
was added for men (N('AA. 1994) 

• I he \CAA Gendvr ICquity Study released on March 11. 1992. revealed the 
follow ing significant discrepancies m athletic opportunities and tiiianclal support at the 
iiistmitional ievcT 

Average # Participa nts Rer Protiram 

Division Males Females 

1 250 (69^/f) 112 

II 167 (6«7r) 79 (.H2V< ) 

III 215 (679'f) 116 (357f) 
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STATENiENTOF WENDY HILLIARD 
SUBCOMMITTEE ON POST SECONDARY EDUCATION. TRAINING AND LIFE-LONG LEARNING 

May 9. 1995 
Pago 3 



FinanclaJ Sup.Uoa 

•> Female collegiate athlete's are receis ing les<s than 249c of the athletics operating dollar 
and less than IS 7 r of the athletics recruiting dollar (NCAA Gender Equity Study. 
\W). 

'' l enule athletes are re^.ei\ mg less than of the college athletic sehnhu’ship dollar. 



.Aseiage 


sv.liolarship cspendiltiivs- 




t)b ishm 


■\urage \nntiat Alhli'lk 


\\crage Annual Athletic 




Sclmliirship S m Males 


Schnlarshlp S In >cntales 


I 


$ 849,130 


$ 372,800 


11 


$ 319,543 


$ 148,966 



»Male college iithletes reteise appro\imatel> $179 million dollars 
more per > ear in .itlilesu m In'Kiishiji gi.mtN th.ni then tem»ile coiiiitei parts i 

♦ In Pi\ ish'ii lA n.Niituln'ns. vSiMien's pti'eraiiis Kt.ei\ed o:il\ Fl'i ot the total I'udgel 

'llllks 1901, 

• I he \C'\.\ lusl. tiled to pmMde sin mg leavln ship lot its memhei mstmitums will, regard 
Si I :t!f !X nuiipliaike Oni\ 9 *; nl the I .n tilts lepieseiitatis es .it the N( '.A A ('oiiv enlion 
.oe wmiien il.i*\ett and I owi\. 19 ^ 9 ^ Onl\ 2 V 4 'I of all delegates in ilie 19*.>2 NCAA 
{ oiiseniioii weie women iNCA.A. I 99 ^t 'I he NC.A.A has ladeti to act to legislate 
Mi'iiiJ Kant at-ioNs ihe I'oaideapN on athlelii pivigram espeiultiureN. 

.\., ot these ta«.is aie not sinpi i sing 1 - ntorcemenl t>I litle IX and otliei etvil tights 
legiNlaiioii lias been .ilnu’-t non esistem In short, tlespite the reqniieinents of the law. equal 
»'pp« w imiit) rn spoils hu women is still long way oil 

T his is not the time to take a step backward b> reducing the strength of T itle 
I\. If an> thing, the Office of CiGl Rights should be asked to he more rigorous 
in its enforcement of the law. T he burden of enftjrcement to date lias fallen on 
the shoulders of parents whose daughters ha'e not been treated fairl\ and wh(> 
ha\e had to go to court, at considerable expense, to protect the rights of their 
children. 

('oimnon Quest ions Raised About Title JX as it Affects ('ollege 
Athletie Proj^ranis 

i he Wimu'i'.'s Spoils 1 oimdatioii's piimars missKut is educaiuMt. We belies c it is impoitant 
loi the i!enetal piihlic and CoiigiCNS u> know the tacts lathcr than Iv giiidcil by populai fn\lIu»log> 
and iiiistiiiKeptioiis pioinotcd bv iliose wltn oppose Title IX 11 ms. 1 wonUl like loatldress issues 
i’tieii latsed in ilisi iissum alioiii the law 
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STATEMRNT OF WT.NW HILLIARD 
SI BrOMMllTHF ON mST SFCONDARY HDl X'ATION, TRAINING AND LIFF.-LONG LEARNING 

M.iy 4. 1995 
Rails.* 4 

Do men's non -revenue sports have to be eliminated in order for 
scht)ols to comply vvith 'l illc l\? 

I hc piirposi’ of lasss prohibiiitit; discriioituium is lo bilnji \]\c dis;ulv.aru.ii!t*(I ps'spul.tuon up lo 
'bv Ic's l v'f ilu* ;ulv dm.i^jod population, not to tu’.it toon's minor sports like sv omen's sports who 
were.'; t pisrti a ehanee to play. If sse 4ire yoine lo espatui opportunities tor women ts'* partieip.iie 
!ii atlileti*. s w iilioul cuiiitij! men's non reveiuie spoils sueh as wresilme. swimmine and 
vMo:! 1 st;. s. theie has lo be a redueiuin \'l euiieiii espendituies on esisiint: men's teams and .i 
oi tlh>so reMunees lit women's proeiaius 

1’ we .ill ayiee that pailiLipalnMt oiipoilumiies and liireet edueational benetiis to student 
.it!!!(*t *s .lie till* most impoitant reasons tor mainiaminp athletic pmeranis in hijihei edaKation. then 
Oil, -I cost s.ivins: and revenue produeme measures will be pursued piior to eunine teams nr 
u dvKine squ.ul si/ts It is uneonscionaMe that tolleiies and univ eisities are not Lvutsideiine nr 
lo'.pa-mcntnu; smiu* or till of the follow uii: revenue pi.iduune (>r eosi cuuine measures hetme 
V .I'.tin * men s teams 

I iiu lease leveiuies (d men's iniimi spoils and w. mien s sports at the msliUilmnal and 
loiiicieMve Kvel 1 he womens sjmiIs market is vntuallv untapped and iinisi Iv 
.ievel 'ped Aeetirdinp K» LuILns smdv o{ /<<'i(Vmk'.v atui in hurt x ift‘ 

V iNCAA. ld‘Mi. iheie are at Kasi 10 Pivision lA indituiions in 199.^ ih.n had 
w t'liu ii s pioyrams winch peneMied dollars or more There is also ev idcn\ e in 

in.lwatc that the speetaior ami d«moi m.nket tor v\oinen's spurts is a new maikei 
dilleieni from that suj'poriine men s athletus Theieloie. developnie that new m.nket 
will not pul women s sports in >i e nmpeiili ve posiimn aeainsi an instiiiiiinn s nw n men s 
ivinulam 

J .Atid a l.'^lh fooib.ill pame m estia baskeihail came and desij^iute all revenues tm ceiidci 
eipiiiv . 

' rncnriiace eonfereiKe meiiilviN to adopt the same sports when expanding women ^ 
pioin.inis in (inlei to re.ih/e the tinancial s.ivinps of (.oinpetitmn within a lea^onahle 
neopiapliK pioximiiy 

1 (‘leale leaner adininislrativ e sirikluies at the mvliumonal and Lonfereiuc levels 
(insiiuiiioiis pay for conterence opeiaiinp tApeiiNes) 

5 1 h'lav the consinietion and renoviiiioii of allileiics ta». iliiies It is absurd tor an iiistiniiiim 

out ot compliance with Title IX to be spending Si.'MMHK) to chaitije the wood in the head 
I out I Cl 1 1 cotklt's oflke fiom oak to mahnpany. 

r» IdimiiMte the use td cellular phones 

Seveielv limit oft campus recruiting activities. 'VVe can no lonper aftmtl \o spend 
S I S.ti{i{)- J.S.lKlt) to recruit one basketball player. 

N I Ininn.ile hoiismp athletic s teams m h"iels p.i n>i to home contests. 

9 1 liniiiiaie spiinp bieak iiipis tei siuilhein states 
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s! Ml Ml MO! \\ \ \I)V nil I lAkli 
si lU oMMi n I I { i\ I’l 'M SI i ( iM I \IO I I M » M!ii\ ! K -\I\|\< . Wh I If I I 0\^; I I -XKM.M i 

M.i\ w 

I'.it- ' 

ll* ll.i\ r fvi-i N iIkii taill'*. jjaiiu- .H jiI u|'I.i. i- il a ilh .t I’i.'.O'l willnn.i 

•Mt link* i.iilms m| .III:; .is 

! 1 I l.s\ 01 \ If.im 1 ul tl'A 11 Nv hoiliilo !n ■ mio s » 

I . ,■ ih.- i.-o .'I . i« lit -I ,iM I’l.mos .in.) .ni plain' ii.im ! n\ siimi o!i >.:.in^.i-s 

; ' ^ ' o: i-'.i k'^ .li .l lo. : ..itai.' iii.ik ! :.:1' 

I J ! lin- UKtttn',i‘':i Ji.i'-.'.'i !’•. . ■ 'ni|H-lili\ o i." 'n; to.|at:iii ' I. 'ao= c^}‘ol'.l5!^:lt•^ 

! { , I )i\ ish-ii lA :n' 11 .;' 1-. I A \ I \ \ iii'\ in' t. • II II in. a ii.,' i.' Ill ■ i.-'i. s. !i -1 i;sljip » 

1' n-M nphi ll.at ill. . •* ,i In 'li.-' . « ■jMpi ii;! . o iIimm.':. is in -'o i:n;'- I Ui.ii. il’i- 

.'PJ'i'llillllU I.' }'i.i> 

.\r:,| ilu'io ait' M'.n\ ii‘: l Oiniplas iiko tlio il'- \i' 'i iial < an ’v .Imh- i.» O'.t t' ^o I li; 

\( \ \ aii.l . . hJfift'.i-s nl Ilk-.- I'.ai;..' ■■ ^ i i • ]• niv '! '.'a I.- ! J-. h n • s-l.-i '• 

1 .-f ' W \ al i-..' I - ' ' 

Alalu ilisliMi! iMtis \mII i Ihuisi In t ill a ini-ii s spnrC 1 altu i lliah i t-duot- llu' 

* sLi imI.i I (I ul litiiii^*' ol nun’s timtUatl tn liaskithall ami uill hlaiiu* Mit' not'd uii 
'jriuliT t't|uil\ lallu'! Ill, III f\ii’ssi\i' and iiiiiioi't'ssai \ mt'ii's s|mil t'xpondilurcs. 

< tmiiifss ami I iio [inhlu nni-d iimsimn muIi attimis. < niiinu pa i tio»|)ation 
uppui tiiintio'' In? nu ll slnndd lu- Clu- l.ol olinuo as a iiu'l‘ »l aihit-^inii condor 

t'.jiiil ^ . 

\ir sumu'ii Iiss intrri'stfil in pKi>iru! s|)nrts tlnin nutiV 

I '»,-i ^ .lU- I !;■■>■■ A n ! j ■ ■ ' . ' k i • ' ' - ■ , i ’ o i - ^ iK . ik.it on i ,i ^ 

• ;r t'.k.o! ■ . - ' 1 . . » ; * i. o;. < o: | i. .j i i- i -i-; Is : p. \( ’ \ \ a jon.lv: 

• ij-nii'in. ill. I.u ■ ‘t ii'.i 1] if !MA .11 .! |.•■A i-i {-.iiiu ip ill ■, iiain‘*oi N u. ht;*li 



1 h.- is-^ii.- .’5 111 !, .os! ' i i-.i ■ .itla.-i.- . .1 s : It ■ .a ‘-a ( Ipptii Uinil \ driM's ititoi t'sl 

and aliilit \ . 1 iilt' p.ais ru l.i.los n - -ik .Iim i nnoMti- 'i 1 lioro is nn latk 

ul mtoicsi and aliilil> un tin- p.n I td inalos ?u loinalt s (n pai Mt ip.iU' in tlio flnitt* 
muiiiIki ut oppni tunilit-s aoiilaltlc at Hit odloLiiatc U'\ol. 

Ii Is iiiipni laiu i.‘ iih.loi siai; I i h t! t ‘Mo pi's am I un; \ oi s;iios \ • -m I . .i! I ■ *1.1 in siij'p.'i ; .i 
|j n n.'a nl iiio spnl • >pp. 'i Uinnu'- i* ‘A.-uii lako I" n.ool llio niuiosi ,i:i I .I'nhu . ! onl'.i-i inoii i-: 
',‘. .-aoj; ( iiiioiuK liu'io an .irpnn.i.ii.aon ! sn f. 1.' m i)o ..n I lim *' m' (on..ili .il! >.-u-s i»:i ‘ 

I- am-. \t \ \. ln'i{, I |i..so liiniii d ] .a iMp.i!,*-n '.1 'O ,n ,■ Isn,;- ... 'iMVlo.i 1 I". . a o: ' d ni'llinn 

ilos in I J milli.-n loni.do lo^ p.ii I k 'p ilia.' .tl llio In -n s. • > -. >l k. \ rl m vU ni di.it ilsoll ik't's 

I. ’ VO' p:.i\ido li.l! ot|:..il . j‘p ii;.' i'.\ l- i jals. .m I i!;ou no nsitn m n t'li!-. paiiu ijMinu* iii 
u.\ m;-K sp 'll' n.i !i!'am tlK. n- : “ll. lod n. ili - lin'l; s Ji* >1 .itkloiu p. • 'i I lioio u dl r.ov oi >v .i 
!.i. k .'t iiaoii'P, .-I jininv .'i. lljo pa.l "I m il s . i toin.il.-- 1 ho lo.il i-.-onIk" s li 'U .!>’ v.-» 
n; nai.t'o di.il iIk- m li ■ ‘Is Im'i:'. .1 • j-pni nm.ia' O.' ps<ilu li'.’.'o .no .ipj' -iti m .1 in .i l.m in.iimoi 

Insiitnimas v.iili l.■■'d'.lli lo.ims iii'uod-.M il.t-v i.nn. i p '"'1 Is .•tSoi . n -n.-h wmiit'iis 
I-.-.niis !•• «lt sOt llio hn'li p.n n> ip.ili"!! auai'si' >1 l<-‘;l'.i!t .mi ih.il Iho. t.iiai--! i-ior.at'. tih'apl! 

Np 'I III A In. h ss • •ii'OM .in nn -io-t'-.l \\ .islhii. i. n St.iio I imi i'iU .ilt.sis n I \ pi<".'i.nn \s ilh 
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MMJ MI N‘l (Jl- WJ-.NDV lUl LIARD 
U( OMMI rU-5: ()MH)S ! SL( IDlCMKiN I R \lMNi . AM) I III I UN( I F: ‘\RNI.V, 

M.t> 



! li.iN iiui Ij.kI j prohlcni tuuliiiij 42 ^ iMii*h“sU*il IchmV' :itiiiotos jiuI is still suppoiimv’ .1 sp.>rjs 

pN'ji.iMi I 'l 4 '.t* ni.ik- aihlcics (Washmijiiin St.n-/ I n>\i-isiu. DJ‘)Si 

.til msiitutiiiM hues .t ».iuvli. nttc:s li.>Lt! ship tik\‘iiii\ ^'s .nul ei>.t.s the cvucls 
iK \ i > Ilk I II It iiknimni; sUkIomis. ilioio is iv' ums.iil:Mi- Sscruii'' wlioir tin.- i.cMi.ii i.imu‘s (\tv.k in 
ii' N’.UiJ;. <‘> s i> nip ih.il ho 01 sho ontil.i h. i Iin .1 w ith l!io snloiosi •<! .i1m!iI> to pl.i\ v'U iho 

I; y ni btiiLi n. Uioy u ill t.iniu‘ 

^ 01. till. l.K'k 111’ iiiicicsi Ltrpumoiii is \iill hoinp .\A \ .iik o.l I'.isoil uii ilu“ !.i\ » ilut iho itumboi 
aik 4 *iis I linn - K'oruilotl uth lotos w lm v mno tumi tlio ponoi .il suiiloni binl\ u\ 01 atui jb*>\ 0 iho 
'ti.-J;*ni Jthlolos at. i.|uitotl tliruiiph roi.ruUinp aiul si. linlai ship i;unili\os» aio liiphoi tui iiMlosihan 
I ’•I toinalos Ospik Killy in tho spoil ot itMihall whuhoan :u\ ■. mnuKl.iio iCHio I .^(i pia\oi s :tiul 
;•<' \\ ilk i*:i' L.^on il msiiuiPnns JisvinmioJ. stkli walk-'iis ,is iiul\ lolioami! .1 laok ol inioiosi 

• - ' th’‘ I .1)' ol 10 llKlll“s ihov UdUli) sllll iv Kk|U!!oJ h' oltoi thiOO .'I Unir IIU'IO WolDOn s io.ims I.M 
i ni.'ir p.sitkipalitin oppciiuinilu s to; womoi: lliai. lliov .lit* v u: ! oi'.tb otlt^rmp 

M loi us assiiino ili.n uaU on p ipnl.nh'iis aio .Ioiim-o. iioiu Uio i.jrnpus suk 1 i.hi 

p pv.Li:.. 'I. ! a:':oi th.ir- iho itx 1 iniotl iiKinnin..' hoshnuKi p.-jKiI.Kioji Aio in.iios nK*fo intoiosioil ih.in 
\ •. al.-s 11 ! sp«.n ' Insiiiiiiitms iliai \\ ish i>' lik iis op ihis .>i, ^ a.itjuis j) 'P'lLitioii p.-nii u> .!iU. ' r, 

: .'..s K p.nn. ip.tlK‘i; in 1110ns arul x : .-x. uaiK'ii.i' sp ij pi-'Oianis as honio lolUkiu ' 

i:;\-Ji-s! jiiil ulnility tiro-iloi in.ih piilkipj:! hi Kin.t-'O’ s > oi iip-'ii i. lospi ovaniiiialnm ilk' 
'p 11 ah J .u ti \ i«ltoi 1 il's ui ilioso u\ ro.jliok.i! sp. h ; pi ■ mu li.n. 0 r .i.liik-iialK lotlikloil nuk- 
'•.N il n.'i-u-sis i.nhoi than toiuah' spoil ii.k-ii'n's !;.s':i;iij o.s ny- I .isi ('.nohot I !i:\ofsii\ ;h n 
'5. 'I r. . :i'.!l; .iu! pio'M.tms ImsO'I ‘Ml a siii\,-. .o; \^,.ui .0:4 loin.llo st.i-.ior.ls s!k>v\ 

ii ■! ’ . j! pa-lk ip.tlK'n uUos 

I-. ' -'.h 'Kv uiiisi olloi Spoils lii.i; U' I'r.'' .no im-.-u-xk'.! . 1 i-ikhalhi iii.ilo allil.-hx xliu's K-! 
’■ -i ' '■ !' it'i 11 lovomio pio.i.klh i u i'np !i.i!.; uli\ .ii i M‘l solinnls (>llorin^ inure 
\M»nun's iiin.ist los nnd I'imire skntrni; U'.inis? I eleusiun ratings fur lliose 
s|iui!s ;iit‘ si-onml unl\ in tho Super Huul aiul rliihls loos are sivinificaiit. The 

aiiswei is iho\ (Itm'l uanl Iti |ia> llu e(|niMiloiil t)i .» loulball eu.ioli's salar\ to 
alirao! a .up i>\ninasties ouaoli. 'Ih.-) tl n.i a. mi i-« ni.iki- iho iii-on shaio iho Kt with .i 
. -a. -j. s ;■ am 'llio\ don't iilidoistaiitl that uonioii ma\ ho inlorosled In (IlfTeront 

sjmi Is than moil. 

\* maa\ nisliltilioiis. n is oas\ lo spp 1h.1i iho l.u k i-l t-oii. ilo p.iilk ip.iiits is j hnk tu*ii oi • I • 

I uLao 1 ‘ olloi a sullktoiil iniinboi t.il sj'i-iis niil p.nit. ip.iimi. i'p|*oi luintjos. i 2 ‘ t.iihao to i«tloi 
Mn ill ti a«. si'innioilalo llio inloiosts .iii l ahihlios o| tonioio jm'.iii ipMiils ,iii>i t D laok ol nisiiUiin'itai 
. iiahninoi!* 1 .J i-Ms|ino utimon's piopianis r.‘i iiisiaik r. ;l . m iho n niio ol pi adiial ilo\oltipnionl. 

' ; 111 liKi-o. iiikloipanl and niu|nalitiod s“,ti.h is .issipiiv'd lo .• nou 01 ovislinp \v.oiiuii s spor: 
pi'- •laiu Ml - ini 'fi'sl ol jimspoi \w o jililolo'. 111.1;. bo doionod 11 kiiinon aio sshodiilod to pia. lioo 
..Il < V .'inpoio -*11 a lot k\ sulilull hold ilnoo iinh s Iiuim v ampus and iiion Iko-o a plush on L.inipiis 
l.i- 'h'\ . a \\ oin.in .idilolo miplil nol ho as hkoK i- > inako a s ‘innmlnionl lo pai Ik i|'alo. ospo«. lallv as a 
•Aalh "Il lhoio.no a Lnpo miinhoi ol tooih.ill walk ons u|i".no vmIIiii.o u» bo las kinii.' liiiniiiiios 
■111 1 iu'\oi pot .1 (.h.nko lu pl.i\ 111 a p.iino bos.uiso ilioso plavois toi lio.iloil io\.ill\ .iiul lta\o sl.iliis 
s .inrpiis \ sin id. II siiuation lus nol Ivon i. 'oal.il h'l w .ilk on loiiulo alhloios 

< )tloii a inon s 10.1 m h.is .1 loi 1 uiiin.o buihn l v- hih- iho u onion s 10.1 ni ni lli.it same spoil has 
1- i-o aii'l IS .li-pviKlonl upon ilio inloios' ol ui.ioinh. oinoili d siudonls I o*.s than I ni all 
I'-i I mnir < 1.41 II s j'o ir H oinon's spoils I \( ‘-\ \ I iondei KpiilN SUkIn. |bw 2 i Co.kIiosoI 
w 1u.11 -. l-'.inis "lu-n li.iv 0 stii.llloi oj>i-i a'ln.' ! 'ik I r. ls th.ni mon s to. nils .11 id .110 tiiUMlhno In hav 0 
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M.I. ' IV. 
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...r.L’r: M|U.s.!s 1\\ .lu sr tiu \ h.r.f i. ■ i«i i'\<‘ iIk'iI... h.t.v . . i 

K-riri s I, k,' m/.u' ' '' 

! Vf.V"' 'i' I ‘I -i- •■; i‘ I. )•■ |i' i!;/ ii’v’ 
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... . ,;|s |vi 'i n;,- |\ 

. .,.iiios . |,I|„ ,.is. Ml o-,iJiom| v„-i„oisU-.m.s, loir ..| loss ,,| ,;iii|.|,,m.k-i.i IV iium.iU 

Kovenunem should assume the hurden f.,r enf,,rcemen. ,,nhria«. 

cutT' 1 n‘'fmiS 7 ’’'^ '1 regulations automaticalh mean 

fooJban? programs? Would expenditure reductions hurt 

hs t ., K ^ «<■ Itnou from our experience uiih colleeiaie basketKill tint the e lire 
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STATI-Ml-Nl OF WENDY HIl.LIARD 

^rua.MMrrrEHONK«Tsr,coNUAKVi.i>P< AiK)N ni<MN,NVi andi.iee-iawg™.,^ 

Pajic S 



,..p..,„ur. a„. can ho nucio n. ^ 

.o^olUl<•^ ,>i lohaoma pamoipation opporuinuu ' ' J. Jt'iono w ill ho lOtainoil For oxaoiplo. 

II, o ^..mo rlllo^ ami oopomliuiro hmilv ,„ryo,u maximum of S5 to 50. 50 full 

toam^ A! mano inMuutions. Uus omo aolion uouUl pormil 1 uk lA i"l 

C, .up , 000 and Iho puhlio nooo knooo ilu, „ to a nnlh lha, too, hall makoo iho monoy to fund 
.'tiicf nu*n s iiiul vv s progriuns. 

. Cloor ,0 SOV, Of all NCAA football propraitio looo monoy 

u i • Vf'\ \ iliviMnii 1 n[ OiiriiiUN. o ' lOsL moitc \ 

: ^CAA no , 0 , 0 ,, IA ^^ra.«02‘. - •-"«= - 

ot SI nullion tlollars a yt*ar in t^unlvill aloiu' Hulks. ; 

, ... thai: lotmpo ,n O.pmfioan, rooomtoo. hut. a, moo, oollopoo and umootottios „ spondo more than „ 

I „.K. io no toaoon ,u Ix-ltovo tli.t, Tttlo IX oomplmnoo .ill h-. 

,.„.,h.,ll Waolnnpt.m Stato Umvcrstty. Washinpton Slatos football 

In thio diffioull ooononiy. bu-ancssos in "whilo evoryono elso 

cut b.iok. lay off omploycos and sufto, a oaoo fat oxocooiing 

>1, tho ooimiiy IS tmhtoning then K’lts. : P . . ^t c\o-ry effort to cap expenditures, 

tutlatton The CXdlego f^ootball ^ssoeta ion ((. A) 

;:;::;::Tof;.':;:."a"o;a? [{i^fi^ulSinriAVi^otan ;v::;:;!ims has .J.. o .. .. .. fou, 

ycais tl-ulks. p. 21 M. 

Nov. . football is asking Congress to prntoot it fiom The 

ii^irrr^dS 

healthiest prescription for a sport that ts tn danger of self-destructing 

Tho pressure created by the need to -nP'V.t ^T:S 
!r;';uSr“ --pemivencss as long as 
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STATEMENT OF WENDY HILLIARD 
SUBCOMMITTEE ON POST SECONDARY EDUCATION, TRAINING AND LIFE-LONG LEARNING 

May 9, 1995 
Page 9 

those cutbacks ore legislated across the board at all institutions. ‘Hie NCAA has the power to create 
thc^c across-the-board cuts and guarantee a level playing field. 

I'hus, compliance \^ith Title IX docs not have to have any affect on the success of 
linen, ollegiate football programs. The standard of living of many football programs will have to be 
reduced in ordei to reiltstribute funds for the cause of gender equity. Such reductions need not 
result in lowering participation opponunities for football players or scholarship suppon for athletes 
m tiiuik lal need Nfdthcr will such reductions result in the demise of footliall as many football 
».o.uiies and athletics directors would ask us to belie\e. Such predictions of disaster arc nothing 
nifie than scare tactics l ooiball will always be a popular and important ritual on our college 
I ainpuses. an im}»oi tant re\ eiuie proilucer and of interest to telev ision and other electronic and print 
media 

ihere arc those who say that if the size of men's sports teams arc 
capped, minority athlete walk-ons in football and track will be most 
adversely affected. New women’s sports will cater to a 

predominantly white population, is this true? 

Iheie .lie liU'si* who would stv«op to allego liial suppoumg geiulei equity is suppoitiiig 
:m is:n Cuiidei eqi"’.y and sport segregation are iw ■ \ei\ important but s-.-paiate issues 

It doesu t make sense to argue that keeping b'otb.ill teams large is the way to adiiress the 
isMie ot spoil segregation. Such a eoiiiention would support the ontiiuiation of tooihall, 
b.iskeih.ill and ti.ick as minority ghettos and not addiess the real prohiem of ilisi. rimination and lack 
ol eiK ouiageiiieni t*f minorities ui either spoils 

Raee .ind geiidei disi mninaiion are equally inipiMtaiii issues that demand the focused 
,ii!i niioii of ediK.itors It is ndkiilous to suggest that gender equity ellorts should stop until sport 
uiiegi .itn ii oi.i.iits Such a position results m pitting two \kums of dis».riiniiution against ea\h 
o'.l'.ei women and laual miiionlies 

riu* Position of Respected (Jovcrnance and ()\ersij»ht (i roups 

These healings lu\e been requested tiom lepresentalues of ihiee gioups wlu.heliece that 
the puce of gender equity is too high. S ou will hear testimony from 1 1 ) iiisiiuitions that aie not :n 
lompli.inee with Title l.\ and don't lvlie\e they should be held to Title l.\'s standards. (2) 

I epieseiitatiN es of tollece football who Ivliece football should be given speual privileges and i.^i 
lepieseiitaiives ot men's non revenue sports programs who are upset because insiitiitit>iis are 
elimiiMtnig llieii spoils instead ot lediieing expenses in football or taking ai lions other than cutting 
piogiatus t-t tiiiid vvoiiieiTs spoils oppttiiuMitics. The iiisiiiiituMis being heard trom have a vested 
uiieiesi III I hanging the l.iw because their pn'granis are luu in eomplianee The football coaches 
wooM like a guaiaiueetl c oniiiuialioii td then cuiient adv antageJ siatu' The non ievenue 
|•?v‘dlUlMg spttn ctMches' lugani/atioiis ate nustrated with the choices mad.* by their institutions 
V .ihiing high pru ed opp‘’Uuiiiiies and [iriv ileges toi those p.iitic ipatmg jii one oi two men's sports 
mole than less e\pensive opportunities bu nioie students, men am! w omen 

C''ingress shouM not weigh these positions on gender equity in athletics ;is more 
ineamiigtul than the staled positions ot respected gioups of college presidents and college sports 
leaders like the Knight roininission. and the largest eollegute sport governance organization in tlic 
couMliv the N('A.\ 
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The* Knight (\>mmission was formed to reclaim public confidence in the integrity of college 
sports and has addressed gender equity in isso major reports: 

oLihe Knbthc Foundation (March. 1991) 

The Knight Commission included, as one of five recommendations designed to advance 
presidenual control, the following commitment to gendei equity : 

Presidents should commit their institutions to equity in all aspects of 
intercollegiate athletics. The Commissiun emphasizes thiU euntitmed ituntention to the 
requirements of Title IX (mandating equitable treettment of women in eduaaiotujl programs} 
tvpresents a major stain on i/istitiaional integrity . It is essentml tiutt presidents take the lead 
in this area U c recommend that presidents 

• Annually revievi’ participation opportunities in inlcrcallegiate progtanis by gender 

• Ih'cclop procedures to insure nu*r(' (tppnt lumtics f •/ u o/n(7i'.\ })articipation and 



fir the Knielu f 'ttundation (Maich. 19 ^; 

In Un linal report, the Knight C ornmission higlilighied the imp<»itaiKe ol the gemiei equity issue lor 
V 'liege presidcnis 

(iendcr T.quity. Against the Ihu kitn>p < / thi impct iiu - < ft>> c\>\! i etiuctmn, the unfinished 
aeen.u of i'quit\ J\H women iilso tiemands aaentiMn. ..\f,i\t campus<'s >irc struggling to meet the 
' I ,/w./ o} ! ii!(' IX of the l-.dui >iWo‘ ■\nu'n,}oir>a'^ <■/ e\en as ( ust' law defining 

it. 7 ,* /(qiarcnieras ts being made. In genet a,’. Oi . t’ljo'g r. - ,/»: .V( studs <>J gendei equiis 
te't asetl in f itle IX rcguluthms eoli {eo i/. ( i>fr.in:’dat!n'.i t/:e iithleiu of etuolled 

.\.’tner. ,i!!t\anng finaneuil assist. itu e o> / /«» tiu nutnfu'r of nutle aiui jenuile 

pe.nit ip.it-y a*ul nuiking other benefits eqic-.thi: '^!o.'!\ iti the (a- e of 

; ” n/m'/i tt> fuirtu ipait' in //»/(■». ■ /.» .hi ivi//jc a letihts 

be 'r, ntnils is not truls eq.ia! ih tear- • an:;- tu \ fans wtthhl he tndrtigetl 

.. '-.VC <(7 ( t itir.g l(‘\ims wri( exptu leti i < r'.de i. i‘\ ir.snfable to wt>n:, r 

! • /'c o’ the etpiotion th»- o -i’ » h .. r.t. .»:% ,;/■./ re ■ 

■■ :et.\ ptoghims ge/u'iiuo. , ;'0’ .iti- >> o., p,, i <>.,a :i\r- nu i,\ \ ’m.ifte' Ot 

• .'-I i ,r IK'S i\:th a th»- r-:> „ ! r.ti -f.-.ii ,■ .shn.i s t.eo:. .• ' 

. X >'■> n Of e ilenii'.l t/'.e !i> ’I, I o . ■.'i-e, 

/-V , ( /fi/\ \; i'. ' *4' ji i- ’ ■ < X t t>:ei..\r; >• f:.i: fygi i • 

■ . ■/<; ( olli’yes ,n;.l 101:0 ’ /» » c- ■ t! nu's •>} hs pjj. jr.; 

t'lf , 10 rexs. (•qualils . t ftrpt ti..". <;t ft\ ■ I fu sr \ allies *n •' as 

■ ■ ‘.' J' ■ h iment nj \Ul;!i t:> s -r ti . ,r > .’0. • ,/, ,/r A’, v/'-ei; ,.7* 

’ i .'otr jti ;. . n:i\ins ke\'ping fi:th iv .■i /, /?;» • //■.■ i.M.r,' r. > a.i’i*;mc . 

I, n:.e ctimpio xibh' t>pp ' >> pjt: ip r.:\ i%l.etlu-r owi. .0 n'> •: 

. Of « in/\ 



]’ • \ U' 'U d t "IK gi.ite .Xllil'.'iii -’sss.j. 1 e. \ \ * \ ’..I n of j o*; l i.* Nip|\,xii 

.let cpii';. a^alsisk i^iiiKipIcol lhe,\-.'.\ m’i< ‘ 



promote ei/uitv for women's in r(7/?i.\ 0 / si lwdules. fa* ihlies. travel 

t/'/(/m,'<'/7K7i/.\ and l oaehing. 



(p. 14} 
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.J The Principle of Gender Equity 
2 .. 1 ./ 



Compliance With Federal and Stale Legislation, h is the 
resixmsihihiy of each member insimiiioii to camriy null hedeial and Mali 
/liu.s riXiOih/u! iirnJcf 



2.J. 2 



.\C 



CW legislation. 1 he .Assaciarian .should noi adorl le.gis aiion that 
noiddpre.eni nicnihei insniiaions jioni conildyin.g nah -'/V’''' ''''"' 
eiiuils Ians, and should adopt legislation to enhance ni. nihei in.Mitiitions 
caniphance niili iipplical' , gender eijtiiii Ians 

J..I..I. Cendcr'nias. The a< inities o! the .sissoeialion should he eondiieied in a 
ffuwni r //■(■('('/ iii'fulrf 

Sum tn a r\ 

Y.'U’ iinuM ^,n.l IHk' IX i! K.urroiuK uiiik-n is iMM'oiMii' 

wi.-nloms-n ,,r.- .mK h.iltu.u touaul oqiul j.ppoiumiU ii. ^1^'' ' 7/;-' „ 

. . i .m .1 .1 is olnuuix ihti novx i" luu Uu* umo lo \Ac a sU*p t\Kkuard. uu umk 

Was .M. I K* . ^ ..itoiis U. fiiloKf ilu* Ki‘a Wo taiinoi. as a naUoii inloralo discrmnnalv'iv 

,„U K.'lk-pi..u- ,.tl.U-.Ks. imis, sonluiii. tn Hr- raitiiiniR-nis ol I itk IN 

1 dik.mi'ii Amotulinonls Aul 

1 'V'tV'' ^'011 * *(M stMis .tl'd ‘'111 dailli’.ltls 

mmmmrnrn 
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Chairman McKeon. Mr. Neinas. 

STATEMENT OF CHARLES M. NEINAS, EXECUTIVE DIRECTOR, 

COLLEGE FOOTBALL ASSOCIATION, BOULDER, COLORADO 

Mr. Neinas. Chuck Neinas, Mr. Chairman. I appreciate the op- 
pr/rtunity. I ^ess I am representing football. I have been called a 
let of things in my life but sacrosanct has never been one. Also in 
attendance today, we have the officers of the American Football 
Coaches Association: Grant Taft, Ron Skipper, and Fisher Deburry, 
as well as the aforementioned Tom Osborne. 

We appreciate the subcommittee’s interest and encourage the 
subcommittee’s continued investigation into Title IX and the activi- 
ties of OCR. We feel it is very appropriate to do that. But let me 
state for the record, so there can be no confusion, we do not seek 
repeal of Title IX. We do not seek changes that would hinder devel- 
opment of women’s sports. We do not seek an exemption of football 
from Title IX. What we do seek is practical, reasonable interpreta- 
tions and guidelines from OCR to keep colleges and universities 
from becoming prisoners of strict proportionality. The two Presi- 
dents who appeared on the previous panel elaborated on that to 
some degree. 

Let me say that I attended a June 16 meeting assembled by 
OCR, and ii was there that my interest was heightened because it 
became apparent to me that prongs two and three of the Title IX 
tost are simply intermediate stops toward proportionality. 

We believe the unique size of football teams needs to be taken 
into consideration. There is a policy interpretation of 1979 that 
promised that several institutions’ intercollegiate football is unique 
among sports. The size of teams, the expense of operation, and the 
revenue produced distinguished football from other sports, both 
men’s and women’s. 

If strict proportionality is the measurement to be used, what is 
the relevant pool to be surveyed? The entire student population? Or 
those who have a demonstrated interest in athletics. The second 
test, history of development, is rarely taken into account. Again, 
this was elaborated upon by President Gregorian. 

Those institutions that started a women’s athletic program early 
on are now penalized for what they have done to promote women’s 
sporto simply by the fact that they have not continued to develop 
sports on a year-by-year basis. It would be appropriate that the 
second test focus on history and development. I hope that is what 
Ms. Cantii was referring to. 

The third test may appear to provide institutions that sponsor 
football the opportunity to be in compliance, but not in the manner 
in which it is currently being interpreted by OCR. At one time, 
men’s sports far exceeded the number of women’s sports in the col- 
lege program. That is no longer true. Most institutions have men’s 
and women’s sports equal in number and, in some instances, the 
number of women’s sports exceeds the number of men’s sports, and 
perhaps the greatest fallacy of all lies in the assertion that the 
unique size of college football programs was taken into account in 
the development of policy interpretations. 

Let me point out that strict proportionality not only impacts Di- 
vision I-A, but also impacts Divisions II and III, which are lower 
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levels of competitive Liassification. Take Central College of Pella, 
Iowa: 1,400 enrollment, 55 percent female enrollment, 125 on the 
football squad. No athletic grants or aid at Central College. They 
play the game because they want to. They are not receiving finan- 
cial aid. 

The problem we have is simple. This was addressed earlie;. 
Walk-ons. What is wrong with 175 fellows who want to try out for 
baseball at Notre Dame. Do we have to count heads to ensure that 
there is some statistic-like proportionality? 

And the condemnation of Division I-A football I find very inter- 
esting because all you have to do is to take a look at the most suc- 
cessful, visible, and financially supported women’s athletic pro- 
grams and they are at universities that are associated with institu- 
tions that sponsor Division I-A football. 

The problem with proportionality is illustrated by the University 
of North Carolina, Cnapel Hill. They won the Sears Cup, 13 sports 
for men, 13 sports for women, considered the finest program in the 
country last year with 42 percent male and 58 percent female. I 
think North Carolina is doing a fine job. 

Finally, let me give a quote from a case in Illinois where the 
men s swimmers attempted to get their sport reinstated, but were 
denied by a Federal District Court judge. Because of Title IX, the 
Federal judge ruled against the male swimmers but stated the 
court is not unsympathetic to the plight of members of the men’s 
swimming team and recognizes that Congress, in enacting Title IX, 
probably never anticipated that it would yield such draconian re- 
sults. 

Is the best measure of access and opportunity the ratio of men 
and women on campus strict proportionality? Or is there a better 
measurement? The number of sports being offered to men and 
women? The number of grants available to men and women, not 
the number that simply choose to play? 

Thank you. 

Chairman McKeon. Thank you. 

[The prepared statement of Mr. Neinas follows:] 
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STATEMEN^r OF 
CHARLES M. NEINAS 
EXECUTIVE DIRECTOR 
COLLEGE FOOTBALL ASSOCIATION 



My name is Charles Neinas and 1 am the executive director of the College Football 
Association. The CFA is co<x; prised of 67 universities that are classified in NCAA Division 
I-A wliich designates the most competitive classification in the sport of football. The CFA 
was founded in 1977 to provide a forum for universities to address subjects that are of ^ 

particular interest to those involved in what is termed major college football. The CFA 
encourages the chief executive officers, faculty representatives, athletics directors and 
football coaches to work together on a common agenda. Through the years, the CFA has 
been in the forefront m strengthening academic standards, establishing restrictive rules • 

governing recruiting and in the promotion of college football. 

The Board of Directors of the CFA (roster attached) is most appreciative of tlie 
committee’s willingness to consider what impact Title IX and the activities of the OfTire for 
Civil Rights (OCR) have upon college athletics. While created to consider matters related 
to major college football, our interest extends to college football at all levels as well as 
intercollegiate athletics for both men and women. 

My primary mission today is to encourage continued congressional review of Title IX 
and to analyze the appropriateness of the interpretations and regulations that were 
adopted 20 years ago. In view of the changing landscape of intercollegiate athletics and the 
continuing progress that has been made in the development and growth of women’s sports, 
there should be consideration as to whether the guidelines and Policy Interpretations of 
OCR reflect the current state of intercollegiate athletics. 

For the record, let me state the following: 

(1) We DO NOT seek repeal ol Title IX. 

(2) We DO NOT seek changes that would hinder the development of women’s 
athletics. 

(3) We DO NOT seek exemption of football from Title IX. 

(4) We DO seek practical and reasonable interpretations and guidelines from OCR 
to eliminate colleges and universities from becoming prisoners to a strict 
proportionality test. 

OCR established three tests in determining compliance with Title IX: 
proportionality, history of development and interest and abilities. Although OCR repeats 
that it utilizes the three tests in determining compliance, it is apparent by its actions that 
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OCR considers the history of development and the interests and abilities tests as 
intermediate measures in reaching proportionality. 

We believe that the unique size of college football teams needs to be taken into 
consideration as the OfTice for Civil Rights Policy Interpretations of 1979 promised. 

At several institutions, intercollegiate football is unique among sports. 

The size of the teams, the expense of the operation, and the revenue produced 
distinguish football from other sports, both men’s and women’s. Title IX 
requires that “an institution must comply with the prohibition agmnst sex 
discrimination imposed by that title and its implementing regulations in Uie 
administration of any revenue producing intercollegiate athletic activity.” 

However, the unique size and cost of football programs have been taken into 
account in developing this Policy Interpretations (Policy Interpretations, 

Section IX, Appendix A, paragraph 5, 71419). 

Clearly, football was intended to be covered by Title IX, and the cost of certain 
aspects is what the Javits Amendment required as sex neutral considerations; i.e., the fact 
that football would cost more is not discriminatory. However, the unique size of college 
football teams is not taken into consideration by the Policy InterpreUitioiis, and the result 
is that current interpretations by OCR and the courts in imposing strict proportionality is 
narrow and unworkable. 

At the time the Policy Interpretations was developed (by a panel of “experts 
comprised of university presidents, athletics directors, representatives of women’s athletic 
organizations, OCR attorneys and others), women’s sports were governed by the 
Association of Intercollegiate Athletics for Women ( AlAW) and men’s sports were governed 
by the National Collegiate Athletic AssociaUon (NCAA) and the NaUonal Association of 
Intercollegiate Athletics (NAIA). These organizations had conflicting rules and interests. 

It is our belief that one of the reasons the section on the “effective accommodation of 
interests and abilities" has been the subject of controversy and conflicting interpreUtion is 
the diverse interest represented by those involved in drafting the Policy Interpretations in 
the late 1970s. 

The first part of the three-part test, proportionality, originated as a tlireshold 
assumption of compliance. It was never intended to be an ultimate goal. The first 0(.R 
Investigator's Manual of 1980 made that clear, “TiUe IX does not require institutions to 
offer ... a proportional number of intercollegiate participation opportunities ( 1980 
Investigator’s Manual, page 122, second paragraph). The proportionality U\st was adopted 
from OCR’s experiences in the desegregation of school districts where it adopted a 
-substantial proportionality" U'st, not the strict proportionality test utilized in connection 
with Title IX. 

if a strict proportionality measurement is used, what is the relevant pool to be 
Surveyed, the entire student population or those that have a demonstrated interest in 
athletics? There have been a number of surveys undertaken by reputable sources in an 
attempt to distinguish if there is a difference in the interest in athletic participation 
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between men and women. Studies by the U.S. Department of Education, The Educational 
Testing Service and Cooperative Institutional Research Programs at UCLA, as well as 
participation sUtistics by the National Federation of SUte High School Associations 
consistently reveal a higher athletic interest among males than females. 

The five percent or less standard considered in Title IX cases appears to have 
oripnated from an out-of-court settlement of various lawsuits (e.g., Sanders V8. Universit y 
of Texas ) that is neither practical nor workable in institutions that sponsor football or have 
a larger percentage of females in the undergraduate enrollment. 

The second test (i.e., history of development) is rarely taken into account by OCR or 
the courts. This test calls for the following: 

“ . . . whether the institution can show a continuing practice of program 
expansion, which is demonstrably responsive to the developing interests and 
abilities of members of that sox." 

As is evident throughout an analysis of the Policy Interpretations, OCR has not 
developed any ^x^Iicy clarincatioii to define what constitutes a history of continuing practice 
of program expansion 

When Title IX was implemented, m:my colleges and universities accelerated the 
development of women’s programs and initiated several sports. For example. Brown 
Univer.sity. which currently sponsors 17 sports for women, actually sUirted 13 sports for 
women within a short period of time in the 1970s Brown and other institutions that made 
an earl} commitment to women s athletics has'e received no credit for what they have 
accomplished in the development ot wemen’s sports on campus In fact, such institutions 
.ire penali/ed for their history of promoting women’s sports It would seem entirely 



-I on.sor tbothall the (ipportiinity to be in compliance, but not in the nmniier m which it is' 
currmtly being interpreted by OCR. The test provides; 



pre.'^eisl program,” 

It would appear logical and reasonaiiU' lo assess the voluntary activities on the 
campus through a review of participation m clu!) sports or intramural activities Also. 
Consideration should be given tu those sp«I^s that arc popular at the high school level in 
.irea in which the institution is located ITilizing such analysis, an institution could 
dctorniinc if there was unmet interest, but Ot'K continues to emphasize stnet 
rr..( ..rtionahty by making the third test more difncult to satisfy. Institutions arc now 
being reipiired to con.sidor the athletic interests of potential studeiiLs (those that may or 
mav not attend the university) in accommodating the interests of actual students at the 




app.ropnaie that the second test focus on history AND development rather than utilizing 



1 he third lo>t a e , interests and abiliiie.o may appear lo provide insiitulions that 



whether it can he dvrnnnslraled that the interests and abilities of 
the memliors of that sex have been fulK' and elTeclivoly icconimodated bv tlie 
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university. The rationale of such an approach is difiicult to understand. For example, if a 
particular women's sport is played in one part of the country but is not popular in another 
part of the country, what is the institution’s obligation? The Eastern IlUnois case is an 
example where OCR declared that the university must add field hockey for women 
although the sport is not played in the area in which the institution is located. It is absurd 
to add varsity sports absent any demonstrated interest and ability within a particular 
institution. 

The 1980 Investigator’s Manual states: “The absence of expressed interests by 
women . may often be a sign that the institution needs to increase the awareness of 
women of athletic opportunities and to develop club, intramural and recreational programs 
for women (1980 Investigator’s Manual, page 128). We support this approach. Creation of 
opportunities in such a manner could allow women’s sports to blossom or fade, and that is 
the true test of interest. 

At one time the number of sports offered men at a university far exceeded the sports 
offerings for women. This is no longer true! At many institution's the number of sports for 
women are equal to or greater than the number of sports offered for men. 

Also, it is not true that the overall growth of women’s programs has not been at the 
exj)onsc of mens sports. Universities have had to accommodate the need to expand 
programs and increase opportunities for women and in so doing eliminated men’s sports for 
a variety of reasons. For example, during the piist ten years, 64 NCAA members have 
discontinued men’s swimming. Over the last 20 years, the number of wrosUing programs 
in the NCAA has been reduced from 401 to 261. A survey of CFA members indicates that 
m the last ten years there have been 123 sports added for w'omen and 39 sports for men 
have been discontinued 

Perhaps the greatest fallacy of ail lies in the a.»;sertion that the unique size of college 
fnotball programs was taken into account in the development of the Policy Interpretations 
As discussed earlier, this simply is not true. .*\nothcr problem with the Policy 
InlvrpreUitiuns is that it makes no distinction between the different division levels. While 
the I-A and I-AA distinctions are for the sport of football, most institutions competing at 
each level have different funding sources. Many of the Division 1-A institutions have fully 
fuiniod womens programs that hcnofit iremcndobs'y from the existence of football and the 
revenue that is generated through gate receipts, television and donors to the athletic 
pi. ‘gram whose primary interest is college football. Those uruversities where football teams 
enmpete at the level do not have the same funding resources but also do not have as 
-n.tny .--cholarships or coaches. These institutions depend heavily on financial contributions 
trom alumni and fund raising to support their intercollegiate teams because they do not 
vniov the same level of attendance or interest. 

The problem of strict proportionality impacts upon all institutions sponsoring th.e 
sport of football whether it be at the Division I-A level or Division III Footb:dls. helmeUs 
and shmildcr pads cost the same whether you arc buying equipment for the University of 
Nebraska or Central College of Pella, low'a The Nebraskas. Penn States and Notre Dames 
of the world wall continue to sponsor football because it is the primary source of income that 
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funds the entire athletic program and also serves as a public relations and fund raising 
instrument for the university as a whole. Other men’s sports at such institutions, however, 
may suffer as a result. It is when you talk about those programs sponsored at the Division 
II and the Division III level of the NCAA that football is in jeopardy of being discontinued. 

There are two indisputable facts when comparing participation rates between men’s 
and women’s sports. First, football requires and attracts a larger number of participants. 

The overall average squad size in the sport of football ranges from 117 at the Division I-A 
level to 77 at the Division III level. Second, more men are interested in participating in 
intercollegiate athletics than women, even though at the Division I level there is more 
financial aid available per capita and absolute dollars for ti.e women in maUhed sports. An 
analysis of the 1993-1994 participation study by the NCAA illustrates the point. 

Comparing like sports at the Division I level (basketball, cross country, fencing, golf, 
gymnastics, lacrosse, skiing, soccer, swimming, tennis, track and field [both indoor and 
outdoor], volleyball, crew and squash), men’s participation average total is 347.9 and the 
women’s participation average is 274.6. Yet more grants are available to women in these 
sports than to men. Nonetheless, men represent 56 percent of the participants and women 
represent 44 percent. Would this meet the strict proportionality test if a student body was 
50 percent male and 50 percent female? It is even more onerous if the female student body 
is greater than 50 percent. It definitely would i:ot meet OCR’s compliance test and 
demonstrates the absurdity of strict proportionality. 

Let us cite a specific example. The University of North Carolina at Chapel Hill was 
awarded last year's Sears Director's Cup that recognizes an institution’s athletic 
achievement by combining the success of its men’s and women’s sports programs. The 
University of North Carolina at Chapel Hill currently has an enrollment of 42 percent male 
and 58 percent female It sponsors 13 sports for women and will add a fourteenth sport for 
women next year. Women’s sports do not lack for funding at the University of North 
Carolina. The institution also sponsors 13 sports for men. The participation rate in the 
athletic department, however, is almost the reverse of the gender enrollmc it of the student 
body with more than 50 percent of the participants being male. Who is to say that the 
University of North Carolina is not providing adequaU* competitive opportunities for all 
students on the campus, both male and female? 

Some advocates of women’s athletics have stated publicly that a method to achieve 
.strict proportionality would be to reduce opporluniues for men. They would eliminate those 
that wish to try out for a temn, what 'we refer to as walk-ons. Hecause women do not try 
out in the same numbers their ill-founded solution is to eliminate opportunities for men 
and that is not the American way. Many of those that walk on do not make the final squad. 
Some, however, become ouUstanding athletes and major contributors to the university, as 
many coaches will testify 

Let us consider proportionality at the Division III level. Central College of Pella, 

Iowa has long had a successful football program. Central College is proud of the fact that of 
a student enrollment of 1,400, of which approximately 55 percent is female, there are 125 
members on the football squad. At the Division III level, those that are attending college 
pay their own way There are no athletic graats-in-aid. The reason that they are on the 
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football squad is that they want an opportunity to play the game. Should Central College 
be required to limit the number that want to play football because of a strict proportionality 
test? 



Those who attack football concentrate primarily cn those institutions that sponsor 
the sport at the highest competitive level, Division I-A. In so doing, they question the need 
for a specific number of grants*in*aid with the expectation that if such numbers were 
reduced, the money should automatically go to support women’s sports. This attack is 
unfair, unfounded and not in the best interest of women’s sporU . Look at the current Sears 
Director's Cup standings that reflect institutions having achieved success in athletics for 
both men and women. Without exception the highest rated programs are associated with 
universities that also sponsor football at the Division I-A level. The fact is that the most 
prominent and best funded women’s athletic programs benefit because those universities 
also sponsor m^or college football. That fact should demonstrate above all else that 
football, despite its size and because of its popularity, does aid women’s sports. 

I find it difficult to believe that the sponsors of Title LX. in their desire to promote 
opportunities for women's education, including athletics, intended to hurt football or 
eliminate opportunities for men. Although Title IX is an educational act, the focus on strict 
proportionality rests solely on athletics and there is no investigation about the percentage 
of females enrolled in business or engineering or males enrolled in nursing or education. In 
fact, Senator Bayh, the Senate sponsor of Title DC, is quoted from the Congressional Record 
August 6, 1971 as stating, ‘'Wh^.'t we are tejang to do is to provide equal access for women 
and men students to the educational process and the extracurricular activities in a school, 
where there is not a unique facet such as football involved." 

Let me reiterate what I said earlier: 

( 1) We are not asking football to be exempt from Title IX. 

(2) The unique size of the sport of football must be taken into consideration. This is 
what the Policy Interpretations promised but failed to deliver. 

(3) If participation in sports is good for men, it must also be good for women. 
Hopefully, there will be opportunities available to both. 

(4) We seek practical interpretations and guidelines relative to Title DC. The 
current Policy Interpretation needs to be revisited because it is outdated and 
lacks the necessary clarification by tlie agency that is responsible to interpret it 
. . . OCR. 

Finally, do not make those colleges and universities tha? sponsor football prisoners of 
strict proportionality. 
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Chairman McKeon. Mr. Dickson. 

STATEMENT OF RICK DICKSON, DIRECTOR OF ATHLETICS, 
WASHINGTON STATE UNIVERSITY, PULLMAN, WASHINGTON 

Mr. Dickson. Thank you, Chairman McKeon. 

Following the theme that you said earlier about remembering 
who we are, I just would like to thank the Chair and the sub- 
committee for allowing me, as a father of three daughters and a 
son, to meet my interest and ability — which was to allow chil- 
dren to stay home until 9:30 a.m., Pacific time, to watch C-SPAN. 
So I appreciate the accommodation of my interest and abilities. 

I would start by saying, as you mentioned, I am Rick Dickson, 
Director of Athletics at Washington State University. Washington 
State is a member of the Pacific^lO Conference in which we spon- 
sor 10 women's and seven men’s sports. Washington State has been 
recognized for being in compliance with the directed proportionality 
factor. Let me share with you some of the chronology and history 
for Washington State in coming into compliance with the propor- 
tionality test. 

In 1982, Washington State was charged with a State gender law- 
suit — not a Title IX suit, but a State gender lav/suit. In 1987, this 
decision was reversed. The decision outlined that Washington State 
University should afford women equal opportunity to men in terms 
of scholarships, dollars spent, and programs sponsored. In 1987, 
this decision was overturned because it had excluded football. I 
think it is ironic today that, eight years later, we are talking about 
a formula that in our case has been dealt with over a decade ago. 

In 1987, the State of Washington Supreme Court overturned the 
exemption of football, stating, “The exclusion of football would pre- 
vent sex equity from ever being achieved since men would always 
be guaranteed many more participation opportunities than 
women.” Following this decision, WSU embarked on a plan to pro- 
vide participation opportunities for women commensurate with 
their participation in the student body, as required by the court de- 
cision. 

You have my written statement, so I think I will skip to some 
highlighted parts here. You have heard today different classifica- 
tions, different institutions. Washington f iate is a I-A, Pacific-10 
Conference, one of the most noted and noteworthy conferences in 
the country and, as we said, what was done at Washington State 
was to review the model of the athletic program. Today that mode! 
consists of seven men’s and 10 women’s sports. 

Currently, in the 1994-1995 academic year, the undergraduate 
female enrollment at our institution is 48 percent of the student 
body. A total of 250 female student-athletes participate in varsity 
intercollegiate sports at Washington State University. For our men, 
the number is 243. So we are roughly at a 51 percent/49 percent 
proportionality factor. 

We do — for those of you who don’t know in this part of the coun- 
try — participate in men’s football. By the way, for the third time 
in the last five years, we did just participate in a bowl this past 
post-season. We will have the privilege, some would say, of compet- 
ing against the esteemed University of Nebraska next fall. So we 
do participate very successfully in that sport as well. 
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In addition, our men’s basketball program has been in post-sea- 
son play three of the last five years. So I think Washington State’s 
real purpose in being here today is to provide you with a case study 
to view. You have a I-A, the highest level of competitive intercolle- 
giate athletics, a pro^am that has been held in high regard for its 
ability to meet compliance, as set forth by our State court some 15 
years ago. 

In addition to that, I think we have constantly and continuously 
tried to review the complete composition of our programs, to make 
certain that some of the things that have been brought forward 
today — meeting interest and abilities — are a continuous effort. It 
has to be a continuous effort. Some of the things that have also 
been brought forward today, such as how do numbers such as 175 
baseball players, for example, impact an institution’s ability to fund 
a program, eauitable programs? 

I would tell you, as a decisionmaker, as a bill payer, as a person 
who has to deal with those agendas daily and weekly, when you 
take on that much, your infrastructure has to grow accordingly. 
And because of that, you have to look at the impact it has on eq- 
uity throughout your programs. 

So, again, I look forward to visiting with the subcommittee and 
answering questions. But, again, the purpose for Rick Dickson and 
Washington State being present today is to say that, under the cur- 
rent conditions, it is achievable. We have shown that, not with a 
tremendous detriment to our ability to compete, but with a strong 
institutional commitment to move forward to have a composed ath- 
letic program that alTords equitable opportunities and to operate 
accordingly. 

Thank you. 

(The prepared statement of Ivtr. Dickson follows:] 
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Prepared Tesiiniony 
Rick Dickson, Director of Athletics 
Washington State University 
Pullman. Washington 

ruesday. May 9, 1995 
Wa.shinglon, D.C. 

Hearing. V S. House of Represeniaiivcs' 

Coniniittee on Pxonoinic and Bducational Opportunities 
Subcommittee on Postsecondary PMucation, 

Fraining and l-il'e-LtMig Learning 

I atn kick Dickson. Director of Athletics at Washington State University in 
Pullman. Washington. 

WSU is a member of the Pacific- 10 Cmiference and completes in 10 women and 
seven men’s sports. They are, for women, soceer. volle>ball, cross-country, 
swimming, basketball, indoor track, crew, outdoor track, tennis, and golf. I'or men, 
our sports are fiHitball. cross-coumr> . haskelhall. indooi track, outdoor track, baseball 
and golf 

I’m here to share the experiences of our institution which is in compliance with 
what lus become the most controversial issue regarding Title IX ■ the proportionality 
test. Washington State Universitv came to its present status as a result of a state of 
Washington Supreme Court decision m 198*7. This decision resulted from a lawsuit, 
filed 111 1982 in state Superior Court, by a group ol WSl’ women student athletes and 
coaches of women’s sports. 

That was the genesis of where WSU is today Washington State has achieved 
equitv in providing access to the educational benefits ot intercollegiate athletics for both 
vtHing women and men because we believe this is the right thing to do and vve made an 
iitMitutional commitment to this el I on. 

l.et me give you a chronology ol the steps vve took to balance our program 

Between 1982 and 1987. we evaluated all ol our sports in terms of our location, 
competition available, programs being offered in Washington high schools, and 
tinancial amsidcrations. As a result of this evaluation we restructured our program to 
meet the equity requirements established by the state Superior Court -- which at that 
time exempted football - and to pnnide a program that we could afford. 

As a result of this restructuring, women’s field hockey, women’s skiing, 
w omen's gymnastics, men’s wrestling, men’s and women ‘s rillc and men’s and 
women's junior varsity programs (in all sports) were terminated and women’s golf was 
added. During this period of time, the primarv focus was on enhancing the quality of 
the programs oftered for women in regard to equipment, lacilities, services, coaching, 
puhlicilv. sclieduling. and other areas. 
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Page 2 ~ Prepared testimony May 9, 1995 

Rick Dickson, EHrector of Athletics, Washington State University 

In 1987. the stale of Washington Supreme Court overturned the exemption of 
football, stating. “The exclusion of fwiball wc^uld prevent sex equity from ever being 
achieved since men would always he guaranteed many more participation opportunities 
than women.'* I-ollowing this decision, WSU embarked on a plan to provide 
participation opportunities for winnen commensurate with their participation in the 
student body as required by the court decision. 

In 1988. we full) funded all of ouv women's sports to the NC.\A scholarship 
iiiaximums. 

In 1989. we added wi>nien's soccer to our program and in 1990 we added 
women's crew. .\lsiv m 1989. Washington Stale rniversils spearheaded a 
collaboration with other state higher education institutions to educate the stale 
Legislature about gender equil\ issues in intereollegiate athicties. 

As a result ol this eftort. three pieees of stale legislation weie passed One 
re<.|uircd the Mate Higher liducation Coordinating Board and the state Superintendent ot 
Public Instruction to sponsor a gender equits in athletics conterence for coaches, 
administrators, teachers, ihe news media, and other personnel in\olvcd in 
interscholasiic and intereollegiate sports fhe second was an omnibus gender equity 
bill. It required higher education institutions to evaluate all of their programs - for 
example, counseling and guidance seiMces. financial aid. access to campus 
empUwment opportunities - and identif> and correct an> areas of discrimination that 
were tound. The third piece of legislation was a tuition wa\er hill. It allows state 
liHir sear colleges and unisersiiies to withhold one percent of their undergraduate 
tuition and fees collected and afipls those funds lo achiese gender equits in atlileitcs 
This legislation was elfectise with the 1991 -92 aeadeniic sear 

I'odas . in the current 1994-9? acadenne sear, our undergraduate leiiiale 
enrollment is 48 percent ol our student hods total of 2?(> of our student athletes are 
svonieii and 24.^ are men 

In looking at our prt'gress in these past I sears. Washington Stale I'liiveiMts 
had to make many difficult decisions, hut knesv sve had an obligation to provide 
equitable opportunities for both ssonien and men and sve kness ssere svere doing sshat 
svas right. W^SU is sery proud t>f what it h;.s accomplished. W'e knosv that sve still 
base areas in svhich sve can improve. We are continuing to evaluate our program to 
ensure sse are providing quality opportunities for student -athletes, he they ssonien or 
iiK ; equal access to the benefits of participation in intercollegiate athletics; and a 
program that is ss iiliiii our financial resources 

Thank sou for the opporiunits to tell you of W^ashingltm Slate Ihiiversits ’s 
success m responding li^ the challenges of achieving equal opporiunits in intercollegiate 
athicties 

it 
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Chairman McKeou, I had to smile a little bit when you said that 
Washington State participates in football. Coming from a Pacific- 
10 area, I would say they participated quite well over the years. 

Mr. Dickson. Thank you. 

Chairman McKeon Mr. Williams. 

Mr. Williams. Thank you. 

Mr. Neinas, you mentioned toward the end of your testimony 
that walk-ons were in fact a problem and then cited that it had 
been raised earlier. How would you deal with it? Would you single 
out football walk-ons and not count them? How would you deal 
with them? 

Mr. Neinas. I think there has to be a better way than simply 
counting those wishing to try out, when they are not truly varsity 
players. 

The fact is, Mr. Congressman, that for whatever reason, cultural, 
societal or whatever, males will walk on in greater numbers re- 
gardless of the sport, in matched sports, for example, with an 
NCAA Division I, where you have more grants in aid available to 
women than to men. For example, swimming is 14 percent for 
women, 9.9 percent for men. You will find that the athletic squads 
for the men still are larger than the women's. So I think there has 
to be a better way than to just simply count heads. 

Now, football puts it all out of balance. But Mr. Dickson did not 
note in his previous comments that Washington State — you correct 
me if I am wrong, Rick — chose to cap the size of their football 
squad. I don’t know that that would be a position that would be 
taken at every institution, because I think the whole thrust should 
be opportunity. I think, obviously, that as women’s sports grow, 
more w'omen may be willing to walk on than have been in the past. 

Mr. Williams. Mr. Dickson, your school is one. There are others. 
Stanford is noted as having found its way through the maze of 
Title IX successfully without court “challenge. Wliat do you suggest 
is the reason that your school has provided the kind of leadership 
toward equity that it has? Is it a school President who took the 
issue to himself? Is it the athletic dire(.tor? How' did you manage 
to come this far without confronting the obstacles that some other 
schools have had? 

Mr. Dickson. I would like to claim it was totally the responsibil- 
ity of the athletic director, but I have only been in a year, so that 
can’t be the case. I think it is an institutional commitment. 

Again, we faced some court-mandated objectives some 15 years 
ago. But how we met those objectives, I think the crux of the suc- 
cess at Washington State, was that it became an institutional com- 
mitment through the Board of Regents, through the President, as 
extended and carried out by the Athletic Director and coaches and 
so forth. First, I think, we recognized that we had to recompose our 
program. Our current athletic program didn’t afford equitable op- 
portunities. Second, the spirit of how the institution went about 
meeting those objectives, I think, was the key to the success. The 
premise was, we will afford equitable opportunities for men and 
women of the State of Washin^on and in the areas in which we 
recruit. 

Beyond that, it became business decisions. There were financial 
considerations in determining how we met those objectives, how we 
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met those, really, cost obj^tives. There were institutional decisions 
made towards that. They were not decisions made in a vacuum. 
There were no sacred cows, if you may. 

Again, I think the experience that we went through and the way 
that we went through it show that, I think, the key of it was that 
to recompose our program, we made a commitment, both finan- 
cially and philosophically, to operate in an equitable manner for all 
of our student-athletes and when that was done, then it was a mat- 
ter of continuous follow-through and measurement of that. And we 
had the commitment from the highest level to do that. 

Mr. Williams. It would seem to me, Mr. Chairman, that this 
problem is not easily solved, and I personally think both sides, par- 
ticularly President Gregorian with Brown, have made telling points 
here in the testimony this morning and afternoon. 

It does seem to me, though, that if the schools that have had dif- 
ficulty here could learn from the schools that have not, we might 
be able to satisfy this American dilemma more readily than either 
through the courts or through new legislation. 

And finally, I wanted to note ti*at Title IX is an antidiscrimina- 
tion law. America does not consider institutions in compliance with 
antidiscrimination laws simply because they make steady progress 
toward not discriminating. Complying with antidiscrimination laws 
is achieved when institutions stop discriminating. No antidiscrimi- 
nation law is satisfied because the institution is moving in the 
right direction. The law is satisfied only when the institution stops 
discriminating intentionally or unintentionally. Some institutions 
are found not to discriminate. Other institutions might learn from 
them. 

Thank you. 

Chairman McKeon. Thank you. 

You know, I think that one of the things that makes this so 
tough is that we are hearing from people on both sides of the issue 
that there is discrimination going both ways. 

Mr. Dickson, you commented that Washington State has 10 wom- 
en’s sports and seven men’s sports at the varsity level. 

Mr. Dickson. Correct. 

Chairman McKeon. You don’t have wrestling or soccer or swim- 
ming or tennis, men’s teams? 

Mr. Dickson. We do not. 

Chairman McKeon. Why is that? 

Mr. Dickson. If you go back. Chairman McKeon, to the State 
suit that was filed in 1982, one of the things that was required was 
for the institution to develop a plan of how we would reach equi- 
table opportunities. 

Chairman McKeon. Let me just ask a shorter question. At your 
school, do you still have men who would participate if you had 
wrestling or soccer or swimming or tennis, if you weren’t precluded 
from that by a court case? 

Mr. Dickson. Probably not at the varsity level. I think that is 
the key distinction. 

Chrirman McKeon. Is that because those sports have gone to 
other schools on scholarships. 
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Mr. Dickson. Correct. Correct. Being that they were recruited 
rather than, as in the instance of a Brown, where it is a student 
body. 

Chairman McKeon. A top high school wrestler may want to go 
to Washington State for some other reason, but he is more likely 
to go where he can get a scholarship that will provide financial 
support for his education. 

Mr. Dickson. And, Chairman McKeon, I think that is something 
we deal with continuously within our scope and ability, what pro- 
grams can we offer at the varsity collegiate level. I mean, that is 
something that is going to be ongoing for us. We, obviously, can’t 
offer, no institution can, at that level every competitive oppor- 
tunity, whether it be men or women. They couldn’t afford it. It is 
not affordable. 

I think that our responsibility is to prioriti^se, to continuously 
keep a finger on the pulse of both our region and our State, as well 
as our campus community, to see what those interests are and 
prioritize them and then sponsor programs that reflect those inter- 
ests accordingly. 

Chairman McKeon. This doesn’t just happen at the college level. 

I was on a high school board for years and, before I went on the 
board, they had cut wrestling on the high school level because, 
again, of finances. And that was just a decision that the board 
made at some point, that they could only do so much, and they cut 
it out at that level. 

Mr. Kerr. 

Mr. Kerr. Just a quick comment. I agree with you. But there is 
not one NCAA program for wrestling in the State of Washington. 

I am not saying that we should mandate, you know, specific 
schools, but I would think there should be at least a couple because 
those Idds don’t have anywhere to go. And when you are talking 
about giving them a partial scholarship because we get 9.9 percent 
for putting 10 wrestlers on the mat and you get a kid out of State, 
it is a very difficult situation. 

Chairman McKeon. It probably follows into the high school level 
down if you don’t have it at the university level. 

Mr. Kerr. There are over 351 high school programs. 

Chairman McKeon. In Washington? 

Mr. Kerr. Yes. There are 33 high school programs for every one 
college wrestling program. It is one of the worst ratios. I mean, we 
are getting hit like crazy. In our national championships, we sold 
out. We had over a $1 million gate, thanks to the University of 
Iowa. 

Ms. Hilliard. I would just like to make a comment pertaining 
to the number of sports that are offered. And in my sport, rhythmic 
gymnastics, unfortunately, even though we have champion athlet- 
ics, there is not one school which has this relatively inexpensive 
sport. We have to understand there are many females in high 
school athletics, but club athletics because of the opportunity for 
scholarships. If you are a parent — thank goodness my parents let 
me do my sport — you make a decision on what sport you are going 
to choose for your daughter and you have an opportunity for a 
scholarship. 
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One point, as far as '‘'alk-ons are concerned is, in a situation of 
football and a situation of female athletes, being a walk-on and 
having the opportunity, it is okay to have football walk-ons count 
if you compare it to the junior varsity level, but only if the varsity 
opportunities are already available. And in the instance for a fe- 
male athlete, if you have a situation where you want to be on the 
softball team yet you have a rocky field three miles away from the 
school, there is less likelihood that you are going to want to be a 
w-alk-on athlete. There is not much incentive as opposed to being 
a walk-on football player where you have a lot of special privileges 
in your school. 

Chairman McKfon. M\ granddaughter just broke her elbow in 
gymnastics, which is a tough sport. 

Ms. Hilliard. She ought to take rhythmic gymnastics, which is 
a little safer. 

Chairman McKeon. Dr. Grant, my time is up. 

Ms. WoOLSEY. I want to compliment Mr. Dickson and Washing- 
ton State University. I am an alumna of the University of Wash- 
ington. I am a “dog.” but I also 

Mr. Dickson'. Better looking than most of the dogs that I know. 

Ms. WooLSEY. Thank you. 

I would like to talk with Mr. Kerr about something. In your writ- 
ten testimony, you referred to San Francisco State University drop- 
ping their football program. You say that is because of the lawsuit 
brought about by NOW, which is true, and it relates then in your 
testimony to the OCR’s gender quotas. 

I don’t know if you were here when I said that my son was an 
All-American. Well, it was from San Francisco State University. 
My point is, he was playing football in the 1980s, and San Fran- 
cisco State is not a football school. It was earlier on. It hasn’t been 
for the last 15 or more years. My son didn’t go for football; he went 
because he was a broadcast major. He went for the school and what 
it provided him. It was a miracle he did so well in football, but 
there were times when there was never any football program. The 
equipment was faulty. The equipment was old. There were times 
when I would sit — believe me, I was a fan — and he would say to 
me, “Mother, we can hear you out on the field.” Well, guess what? 
The defense needs a cheerleader and I guess I was there. 

That isn’t a football school and I think for you to use that as an 
example and blame gender quotas for that school’s football program 
going down is falsifying what we are all about here. We arj about 
looking at really what we need to do for Title IX. That is not a good 
example. 

Mr. Kerr. May I respond? 

Ms. WOOLSEY. Sure. 

Mr. Kerr. Do you realize that Sonoma State no longer has a 
wrestling program? One of your sons was a wrestler, and he might 
have wanted to go there. 

What happened at San Francisco State is, as you know, by 1998, 
the California State university system has to achieve within 5 per- 
cent proportionality. The Athletic Director at San Francisco State 
asked the wrestling coach to call me to ask that I write her a letter 
saying, basically, thank you for dropping football and saving wres- 
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tling. She was faced with dropping five or six male sports or drop- 
ping football. 

Ms. WOOLSEY. But football wasn’t one of their sports. 

Mr. Kerr. I trust you disagree. But if I had a son who wasn’t 
good enough to play Division I but was good enough to play Divi- 
sion II, and he didn’t get offered a scholarship because they don’t 
give scholarships at San Francisco State and he could have gone 
to San Francisco State and played Division II football, I would 
rather have him do that than not play. 

So what we are 

Ms. WoOLSEY. No, listen. My point is, I loved him playing foot- 
ball. He was a great player. He went to school for his broadcast 
major, but I am telling you, that school was not supporting football 
way before there was any question about gender equity and gender 
quotas. The stands were empty. It is a commuter school. You just 
can’t use that as an example. 

Mr. Kerr. I got your point. What I am saying is, there are levels 
of competition to where that exists. For example, there was an ear- 
lier complaint about the number of people per room. If you take the 
top mattress off the bed, you can get eight wrestlers in a room, and 
sometimes we do that. All I am saying is, there are differences in 
levels of competition. There are differences out chere. 

Ninety-six percent of the high school dropouts are not involved 
in extra curricular activities. Why would we ever discourage some- 
body from an extra curricular activity? Granted, athletics is not the 
only thing and it is not the most important thing. I am just saying, 
for some of those San Francisco State football players, which had 
a very diverse mix, they no longer are playing football and it af- 
fects them. 

Right in front of me are letters from wrestlers who just had their 
programs dropped four days ago, and I don’t think you would like 
to read those letters because it might bring tears to your eyes. 

Ms. WOOLSEY. Believe me, I don’t think we invest nearly enough 
in our education system and in our kids in general, and I think 
athletics is part of that investment, but I don’t want you using a 
school that doesn’t particularly care about their football program 
anyway as an example of what is going wrong here. That is my 
point. 

Thank you. 

Chairman McKeon. I guess that is the end of our questioners. 

Dr. Grant, you had a point that you wan.ed to make? 

Dr. Grant. Yes. I am not a proponent of dropping men’s sports. 
In fact, I would do anything other than drop men’s sports. I am an 
especially big fan of men’s minor sports. But when the financial sit- 
uation is as it is today, and if there is no other money, there must 
be reallocation. There just simply must be. 

And while it is very sad to read letters from wrestlers whose 
sport has been dropped, believe me, it is infinitely sadder for me 
as an Athletic Director to face hundreds of young women who have 
never, ever had the chance. I don’t know how you would face them 
to explain why they did not have their opportunity during their 
short four-year turn at the university. That is what Title IX is sup- 
posed to be all about. 
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Chairman McKeon. Again, we would like to thank you for being 
here today, for taking part in this discussion, this debate. I think 
that it has been very enlightening. I know it has been for me. I 
think it will have been for the subcommittee. 

If you think of something that you would have liked to have said 
but didn't get a chance to say, please call, drop a note, however you 
would like to get that information to us. We will see that it gets 
in the record. 

And if any further action is taken on this and we move any fur- 
ther, we will certainly make sure you are a part of it. 

Thank you for what you are doing for our young people, both the 
boys and the girls, the men and the women. Thank you very much. 

[Whereupon, at 12:32 p.m., the subcommittee was adjourned.] 

[Additional material submitted for the record follows.] 
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National Association for Girls a Women in Sport, Reston, Virginia 

On behalf of the 10,000 professional educators who are members of the National 
Association for Girls and Women in Sport [NAGWS], I ask your support in main- 
taining the current Title IX interpretations. All of the data show that Title IX has 
had a tremendous positive impact on sports programs for girls and women in our 
schools and colleges. 

Girls and women receive significant benefits through sports participation (as do 
boys and men]. These go well beyond sports skills and strategies. These include feel- 
ings of competence, mastery, self-esteem, self-discipline, self-reliance, self-worth, co- 
operation, perseverance, and leadership skills. These skills are needed to be produc- 
tive members of our society. This is why sports programs are so important. 

It is essential that the geuns which have been made over the past 20 years be 
maintained, and that sports programs continue to be available for our daughters as 
well as our sons. 

Your support in this undertaking is appreciated. 

Sue M. Durrant, Ph.D., 

NAGV/S President. 



Michigan Intercoli^egiate Athletic Association. Spring Lake, Michigan 

The May 9, 1995 Congressional Hearings on the current interpretation of Title IX 
are of grave concern to the advocates of female athletes. Special interest groups led 
by. [and funded by], various collegiate football coaches’ associations and coaches of 
non-media men’s sports are asking for modifications in the current law which will 
guarantee that men’s programs will not be impacted by that law, i.e. men’s pro- 
gi*ams will not be cut in any way. While those of us in support of the current inter- 
pretations understand their concern, {having been the ones cut throughout history], 
we cannot abide by a law that on one hand guarantees men opportunities, but does 
so for women concfitionally ... as long as they don’t impact men. Incidentally, NCAA 
research indicates that the number of men having the chance to compete coflegiately 
is in fact increasing ^ [a statistic the coaches of men’s sports fail to recognize). 

Histoi 7 books would have to be rewritten ’f the laws were interareti^ to say that 
minorities could have equal access to opportunities, only if they didn’t interfere with 
those of the white population. That, in effect, is what some members of the male 
athletic arena are asking of Title IX. 

Sheiijv K. Walijvce Kovau'hik 

Commissioner. 
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STATEMENT ON TITLE K 
CHANCELLOR MIGUEL AIKEN 
LTsTVERSITY OF ILLINOIS AT URBANA-GIAMPAION 
■MAY 9. 1995 

I welcome the oppommiiy lo provide the perspective of one large public umvcxsity on Tide IX. As 
Chancellor of the Univcrsuv of Illinois at Urbana-Champaign. I can state unequivocally that our campus is 
comiTattcd to incrcubing Lhe aUdeue cpportunuies available lo our womer* students. We believe dial it will be 
possible, over t:mc, to serve the athletic interests and aspirations of our women students as fully as wc do 
those of our men students In the nccan while, wc will not take any action or make any decision that moves 
us away from, ratiicr than toward, that goal. 

In 1993. the University of Illtnois conducted an intemal Title IX compliance self-srjdy. covering aii 
aspects of our programs from financial aid and game scheduling lo coaches' compensation and practice 
facilities. The selr-shidy showed our campus to be in co.mpliur.ee with Title IX requirements in al! respects 
except one: the selection ('f spor.s and levels of competiuon did. not cflccuvf '.y uccomrnodatc the imeresis 
and abilities of members c: both sexes. 

Under Title IX. institutions can demoiistruic compiiar.cc in this area n one of three wav.s ! j by 
showing that intcruo.!eg;.i:c participation oppi'rs-niiics fc: bcih sc.xcs are substantially proportional tc 
•undergraduate student enrnl'.mer.t: 1) by showing a history and practice o: program expansion responsive to 
developing iriercsis and ab:htic.>. cf rncir.bcrs of the underrepresented sex. o: .3) by proving that it is aiready 
effectively acconmmJuur.g die niercs'.s and Hbihucs of the ■underrepresented sex. 

Wc did not meet the first test Women student- athletes made up about 25 pexent of ali athieics 
participat.ng :ri :mercoilegiate athletics but made up approximately 45 percent of the undergraduate 
population Neither did wc meet the second test, as no wemen s programs have been added since 1979 

To assess compliance by the third test, wc '.■jrveyed the general undergraduate sn:dcnt body ?>out 
interests and ao.iitic.s :n athletics Of approvm-r.c'.v 25.000 urdergrad^uates enrolled in the spring of 1903. 

1 .600 randomly selected .students were surveyed. 85 percent responded. 

The .sun ey found that more than .half of the womcr resp-^nJents had played a varbiiy sport ;n high 
suhoo., and nearly 90 percent of those htui earned a varsny letter It also asked hew many would be 
interested in paruc-.paung a: the cohcg.ate varsity level Of this group. percent rcstronced ihai they 
dcrintely o’- probaoly would be interested 

The survey i.iearlv demonsuates that 'here is t Signif-.jui.t :i..mbe: of women undergraduate students 
at t-hc Univrrvb.^ of Llinois who have both the at‘.lciic bb..r> and the interest to par.ic'.paie at tie collegiate 
varsity level, and w. .) are m't neng accommodated at present. 

We are dcvc.ODing a p.an to remedy this situation over the next five ycais. and we bclicv'c we can 
succeed, even under tarren: Title IX guidelines. 

That said, the Title IX legislation as :t c^.irrcnlly exists represents a very techmea! view of equal 
opportunity'. The current rules and regulations have become a numbers game to the exclusion of all other 
considerations. Title IX puls Division I universities with men's football prograin.s m an unmanageable 
Situation, and sets expectations for compliance that are unrealistic. 

Oiir football team, which is a lypicoi Division I team in these respects, involves 85 scholarship 
athletes (almost a third of the total for oil men's and wom.cr. s sports), nine assistant coaches, and a S2 35 
million budget Largely because of the size and budget of the football program, we fa)) short of equity both 
in terms of the nurr.hCTN of rTien and women smdent-athlc'cs. and in *crms the dollars expended on men's 
and women s programs 
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To address these imbalances, we could cut men's spons or add women's sports. Having cut men's 
swimming and fencing in 1993 (decisions we made in response to budgetary pressures aa wclJ as Title DC), 
we have concluded that eliminating further men's sports is not a desirable option for two reasons: except 
for football, none of them involve large enough numbers of students or dollars to bring us into compliance; 
and reducing opportunities for men docs not increase opporturutics for women. 

We can and undoubtedly will add women's sports, such as softball or soccer, over the next few 
years; but no women’s spon operates at the scale of rootball, and adding these sporj will not suffice to 
bung us into compliar.ee. The cost of adding these women's sports will be considerable (esiimaied at more 
than S300.0CX) apiece, not counting the cost of facilities). Where will this money come from? It will have 
to come at the expense of academic programs (supported by tuition dollars or state appropnations); or be 
bonic by students (through fees); or be covered Uwugh the athletic budget through cuts of other programs 
or increased revenue. To complicate the picture hinhcr, in Ilimois, uhe Illinois Board of Higher Education 
has directed universities not to use tuition dollars or siudenl fees icr athletic programs. That leaves only the 
athletic budget as a possible source of funds. And what :s tlie biggest source of revenue in the athletic 
budget? I'ootbail. In fact, football and men's biLsketball generate virtually a'.i of t'nc income that supports all 
non-rcvcmie sports for men and women. 

I believe that Title DC shoo'd be modified to lake account of the impact of football programs. It is 
tnie that their size makes it difficud to aelneve a one-io-one relationship between men s and women's 
etliletic programs, in terms of both budget and head ccun; participation; but in univcreities like ours football 
is a ma'or source of the revenue that supports women's spons as well as men's non-revenue programs In 
thi.s way. It helps us, rather than hinders us. as we work to create greater athletic opportuniues for women 

Tilc IX should give insututions the f.cx:bilit\' they reed to chart an effective course toward the 
importiuit goal of aclucvir.g gender equity in aLhlct:« Hy flc.xib:lity, I do not mean simply that it will take 
more time, although it pnifcly will, despite the feet ihaiThis legislation is nearly a quarter of a century old. 

I ri'.can that wc need to consider whether mere numcncal equalm- is the best index for compliance, or 
whether equal quality m the athletic and educational expencnce of our men and wonoen siudem-aihJetes 
would be a more mcaningfui mea.sure. I.'nfortunatcly, numerical compliance, cost coniairjnent anc quality 
arc difficult to reconcile. At Illinois, wc have given first priority to quality for our men's and wom.cn’s 
programs. The most effective gender equity legislation would move institutions like ours in a rational and 
steady way toward a future where student- athlete,'; ofiKiih sexes car. count on a frsi-raie athietic and 
cducauonaJ expenence during their college careers. 
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BY HAND DELIVERY 

Honorable Hov^ard McKeon 
Chairman 

Subcommittee on Postsecondary Education. 

Training and Lifetime l^caming 
Committee on Economic and Education Opportunities 
2181 Rayburn House Office Building 
Washington. D C. 20515 

Rc: Submission for the Record of Mav 9 Hearings on T itle IX 

Dear Chairman McKeon: 

Trial Lawyers for Public Justice is the national public interest law firm that represents 
the women athletes and potential athletes at Brown University in Co hen v. Brown University 
the Title IX lawsuit against the .school. On behalf of these women, we are writing to submit 
a brief statement for the record of the hearing on Title IX and Athletics that was held on 
May 9, 1995, before the Subcommittee on Postsecondary Education. Training, and Lifetime 
[^earning. Since the Subcommittee heard testimony about the case from a named defendant 
in the case - Brown University President Dr. Vartan Gregorian - we hope that the Sub 
committee is also willing to consider the plaintiffs' perspective, and thank you tor the 
opportunity to present it. 

At the outset, wc want to note that, in our view. Title IX is working well and should 
not be altered. We are conceriKxl, however, that several misstatements in Dr Gregorian’s 
testimony might lead the Subcommittee to the opposite conclusions. We are primarily 
writing, therefore, to explain what happened at Brown and to correct Dr. Gregorian's 
misstatements. 

The key facts of Cohen v. Brown Universit y are exceedingly simple. In the Spring of 
1991, Brown University announced that it was eliminating women's volleyball and 
gymnastics as funded varsity sports, along with men's golf and water polo. Brown said that 
Uie teams would be permitted to continue as ''intercollegiate club" sports if they could raise 
their own funds from private sources. At the lime. Brown provided $37,000 in direct 
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funding lo women's vollevball and $25,CXX) lo women's yymnasiics Ii provided only 
$16. (XX) to the two men's teams combined 

When Broun made this announcement, it was clear that, by eliminating funding for 
the two women’s teams. Brown was placing itself in violation of the three-part test for 
compliance with Title IX adopted in 1979 by the I’.S. Department of Fiducation's Office for 
Civil Rights, liven before Brown made the announcement. Brown was in violation of the 
first pan of the test (which requires participation opportunities to be "substantially 
proportionate" to undergraduate enrollment): its intercollegiate athletic pn\gram was 
structured to give women only 38 T- of the opportunities to participate, even though women 
made up approximatelv 50 ‘'c ol Brown's undergraduates. B> eliminating two active women's 
teams. Brown was also placing itself in violation of both the second part of the test (which 
requires a ’history and continuing practice of program evpansion . . demonstrabls 
responsive to women s developing interest and abilities’’) and the third part of the test (which 
requires that u (mien's intercsis and abilities be ’’tulh and ctlectuelv accvminiodated bs the 
present program i 

Not surpnsingls. theretore. when the women sued, the federal district court found 
Brown in likely violation of I itle IX and entered a preliminary injunction requiring the 
continued funding ot women's vollevball and gvmnastics, and prohibiting the elimination o\ 
an> other women's teams until the case was tried. The I’ S. Court of Appeals fc»r the Hrst 
Circuit unaniniousl) affirmed. On March 29. 1995. after a three month trial, the district 
court found that Brown was, m tact, in violation ol Title IX. Me gave Brown 120 (now 60) 
dav s to submit a plan a> ti' htwv it proposes come into compliance. 

We have urged Brown id ctmie iiitn c<Miipliance bv inci easing ('pj'oriunities bu- 
women, not decreasing them tor wimieii, but wc do luu know what Brtwvii will propose- We 
d(' kiunv, however, that President Gregorian's icsiinionv to the SiibLomniittee eoiuained 
several niisstatenients td lact that need u'rrection Ihe nnwi egregunis niissiatenients are 
corrected below 

M ISST ATK MP^NT': The plaiiuiffs in the currem sun have acknowledged that 
Brown's intercollegiate athletic pri'gram fi'r women is - in their words -■ "a model for the 
nation 

K \CT: The plaintiffs have said no such thing When Brown agieed to settle a 
pi^rtum of the case bv agreeing to treat the women on curient teams much beiiei than it had 
in the past, the plaintiffs said that the sett lemen t vvmild make Brcwvn "a model f(»r the nation' 
f or treat in g m e n an d wome n varsitv athletes e qually It did noi say Briwvn was generally ‘a 
model for the nation." Nor did it say that Brown was a 'nu^der' b'r giving men and wimien 
equal opportunities to b ecome varsity athletes Indeed, it isn't It is violating Title IX bv 
failing to do so 
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MISSTATEMENT: The Office of Civil Righis("OCR") has "cominuously evolving 
and shifting regulations governing Title IX” and the three-part test is so ambiguous, so 
inconsistent, and so imprecise that (it) leave[s) judges with total discretion. 

FACT: The OCR regulations governing Title IX and athletics have not changed since 
ihev were promulgated in 1975. The three-part test has not changed since it was adopted in 
1979. It is extremely clear. Every judge has applied the test precisely the same way - by 
interpreting the words to mean exactly what they say. 

M ISST ATEMENT: The district court judge found Brown in violation of part one of 
the test because he wrongly said that participation must ” mirror" undergraduate enrollment, 
when the test only says they must be "substantially proportionate". 

FACT: First, the judge said that, under part one, participation must " substantial ly 
mirror" enrollment. Opinion, at 33. That’s the same as requiring participation to be 
"substantially proportionate" to enrollment. 

Second, the judge’s rule is entirely consistent with OCR's stated view. At page 24 of 
its Title IX Investigations’ Manual . OCR provides the following example to em ble its 
investigators to determine whether enrollment and participation arc "substantially ^ 
proportionate”: "if the enrollment is 52% male and 48% female, then, ideally, about ^2/G ot 
the participants in the athletic program should be male and 48% female.” It's hard to see 
how "substantially mirror" could be any different. 

Finally, whether there is a theoretical difference between "substantially mirror and 
"substantially proportionate" is irrelevant to the outcome in Brown’s case. The district court 
found Brown in violation of part one of the test because there is a ” 13.01% disparity between 
female participation in intercollegiate athletics and female undergraduate enrollment. 

Opinion at 59. 

MISSTATEMENT: The district court judge found Brown in violation of the second 
part of the test ("continuing expansion") because Brown moved "too fast and too far. If 
Brown had "gone slowly, (it) would have been better off." 

FACT : Brown was found in violation of part two (and part three) because it 
rejected its own Athletic Director’s recommendation to upgrade women’s (and men’s) fencing 
to varsity status in the late 1980’ s. eliminated funding for women’s volleyball and gymnastics 
in 1991 and failed to grant fully-funded varsity status to women’s water polo and skiing 
after the suit was filed. Brown would not have been better off if it had deprived women of . 
other opportunities earlier. 
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NtlSSTATEMFNT; The Jistrici court failed lo eon.sider survey data that would have 
vhown eontplied w.th part three of the test (women s interests a,td ah.hties are lulls 

and effectively accommodated hy the present program ) 

FACT- The district court considered all of the relevant data, including numerous 
survey ^^^offer by Brown, The survey results cooftmted that women's interests were m>t 
being fully and effectlely accommodated (1-or example, they showed that women w W 
to participate in volleyba'l and gymnastics, which Brown svas trying to clip , 
waLd to use them, however, to try to prove that men had more mtercsl and " 

varsity athletics than women. The ct'urt quite properly held that the survey results did 
prove that assert ion. 

viK<sT\TKMKNT: "U Brovin . is not in compliance with Tille IX. U is hard lo 
imagine how any insiiiuiion is today.' 

FACTS- Brown is in violation of Title IX because it tried lo eliminate two women's 
teams and refused to add three other women's teams for which there was extensive inteiest 
and ability. It did so. moreover, when it already offered men far more 
participate than women. Other institutions can comply with 'Title IX - » "U t . 

have extensive athletics programs - by meeting any part of ^ j 

Washington State University has shown, schools can comply with the law it they want 

SO 

Vfe sincerely believe that, if Congress understands the facts, it will decide that fitlc 
IX is achieving its goals. With that belief in mind, we have enclosed a brief dix-umem 
correcting other myths about the Brown University Title IX case. We truly appreciate the 
opponuniiy lo set the record straight. 

Sincerely, 



/'■ 



Anhur H. Bryant 
Executive Director 



Enclosures 



Members of the Subcommittee 
Representative William Goodling 
Representative William Clay 
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THE TITLE IX LAWSUIT AGAINST BRO\^^ UNIVERSITY* 
separatine; myths b-rom rf.ai itv 



The recent ruling by a Rhode Island federal district court that Brown University's 
ntercollegiate athletic program violates Title IX was hailed by civil rights advocates across 
the county as a major victory for women. Unable to win in court. Brown has now 
despatched its lobbyists to Capitol Hill in an effon to weaken the landmark civil rights 



the TitiJlY miic Justice IS the national public interest law firm prosecuting 

rf h- athletes and potential athletes We havt 

prepared t^s fact sheet to set the record straight and debunk the myths about the suit being 
spread by Title IX's opponents. ® 

MYTH: The court’s decision is a surprising and unwarranted departure from existing 

a new interpretation of Title IX; rather, it followed 

r eompliance with Title IX 

SCI forth in the Policy Interpretotion promulgated in 1979 by the U.S. Department of 

melimiTrJ Civil Rights ("OCR-). n,is test was applied by the district court at the 

p iminary injunction heanng in the Brown case, applied by the U S Court of Anneals for 
the First Cireuit in Brown’s appeal, and has been sppUc, by^ver^ LraTeoult^dto^ 
the issue to date — including four unanimous courts of appeal. 

MYTH: The decision in the Br pwn case requires Brown to cut men’s teams or reduce 
men’s athletic opportunities. reuucc 

FACTS: This is absolutely false. Indeed, after hearing all of the evidence, the court 
specifically found: "defendants’ plea that there is nothing further Brown can do except cut. 
cap. or eliminate men s teams is simply not true. " Decision at 68. 

Contrary to Brow’s claim, the court’s decision left it up to Brown to determine how 
test to comply with Tide IX ; the court did nol order the univereity to cut any men’s teams 
It merely held that, m light of the preexisting disparity between male and feiLle athletic 
participation opportumties at Brown, the university’s decision to cut the funding of two 

(volleyball and gymnastics) and to refuse fully-funded status to three 

bS^r TideTx wato polo) discriminated against Brown’s female athletes. 

Neither Title IX nor the court decision requires Brown to cut men’s teams to rectify the 
imbaUncc As the court wrote. Brown could come into compliance with Title IX "in a 

or creat(ing] the requisite number of women's 
positions or simply by redistnbut[mg] its resources in a way that may slightly reduce the 
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‘standard of living’ for its [current] varsity sports in order to expand the participation 
opportunities for its women." Decision at 67, 68. 

Brown’s recent athletic expenditures further demonstrate that the university could shift 
resources to create more opportunities for women without cutting men’s real opportunities: 

♦ In 1990, the year before Brown cut women’s gymnastics and volleyball to save 
$70,000. the university spent $250,000 to buy out the contracts of the men’s football 
coaching staff and bring in an entirely new staff. 

♦ In 1991, Brown bought out the men’s soccer coach’s contract before it eiKled, at a 

« cos! of $60,000. This was the same year the university cut women’s gymnastics and 

volleyball to save $66,000. 

♦ In the summer of 1994. Brown needed to fix the leaking roof of its boat house. 

* Although this could have been accomplished for around $200,000. Brown spent $1.5 million 

completely to renovate the structure. 

♦ In the fall of 1994, Brown spent well over $100,000 in "expert" witness fees in an 
attempt to prove that men are more interested in athletics than women and to prepare lawyers 
to present a three -month trial. 

In short. Brown’s claim that it will be forced to cut men’s teams is just a scare tactic 
to place the blame on women for historically discriminatory' practices. Brown’s men’s 
athletic program continues to thrive despite the preliminary injunction in this case that 
required Brown to reinstate two women’s varsity teams and prohibited it from cutting other 
women’s teams. 

MYTH: The Brown decision turns Title IX into an affirmative actior; statute, requiring 
schools to meet "quotas" for female athletes. 

FACTS: This argument proceeds from a false premise; that the court’s decision requires 
Brown to provide its women athletes participation opportunities in direct proportion to their 
enrollment. In fact, the decision imposes no such requirement. Rather, the court applied the 
three-part test for Title IX compliance promulgated by the Department of Education’s Office 
of Civil Rights ("OCR"), which gives schools three, independent ways to comply with Title 
IX: (1) by providing intercollegiate -level participation opportunities for male and female 
students in numbers substantially proportionate to their respective enrollments; or (2) by 
showing a truly continuing history of program expansion responsive to women’s developing 
interests and abilities; qi (3) by fully and effectively accommodating female athletes who 
have demonstrated the interest and ability to field a varsity team. Under Prongs Two or 
Three, a school can demonstrate compliance with Title IX even if its ratio of male-to-female 
athletes is substantially disproportionate to the gender ratio in the overall student body. 
Brown’s claim that OCR’s test "contravenes" the intent of Title IX by requiring "affirmative 
^ action" or "quotas" is simply wrong. In fact, the court specifically found that Brown could 

satisfy Prong Three - and comply with Title IX - by upgrading a handful of women’s 
teams, even though that would still leave wo men with less than 40% of the_0PDQrtunitigs to 
participate at Brown . 
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MYTH: Brown’s survey results showed that men at Brown are more interested In 
playing sports than women. Given that fact, requiring Brown to offer the same number 
of sports opportunities for women and men is reverse discrimination. 

FACTS: First, as explained above, the court’s decision did not require Brown to offer the 
same number of sports opportunities for women as men. All it found was that Brown had 
failed to fiilly and effectively accommodate its women athletes by failing to support four 
women’s teams mentioned above as varsity sports. (The court made no such finding about 
volleyball because, on the third day of trial. Brown announced that it was reinstating the 
women’s volleyball team.) Brown could come into compliance with Title IX simply by 
treating those teams as varsity sports, even though men would still have more sports 
opportunities than women. 

Second. Brown’s survey results did not prove that men at Brown are more interested 
in playing sports than women. The first survey offered by Brown consisted of existing 
students at the university, which Brown claimed showed that men are more interested and 
able to participate in sports than women. The court correctly rejected this survey, stating 
that "[w]b^t students are present on campus to participate in a survey of interests has already 
been predetermined through the recruiting practices of the coaches . . . Thus, the interest 
present on campus is controlled by Brown: to then suggest that Brown must only satisfy the 
relative interests of students present on campus is circular.” Decision at 47. 

Brown next offered a survey consisting of responses of actual Brown applicants to a 
question on Brown’s admission form asking applicants to list activities that they might pursue 
at Brown. The court correctly rejected this survey as well, stating that "using the pool of 
actual Brown applicants fails to consider the fact that college applicants interested in a sport 
not offered as a varsity sport at Brown may not even apply to Brown ... To suggest that 
Brown need only satisfy the interests of actual applicants where Brown’s selection of 
program offerings affects who applies to the school in the first place is illogical.’’ Decision 
at 40. Moreover, even Brown’s expert witness acknowledged that his survey method was 
severely flawed He admitted that the survey was incapable of identifying and distinguishing 
between those genuinely interested in and committed to playing at the varsity level from 
students with a more casual or recreational interest. He also conceded that, according to the 
survey, there was insufficient interest among women to field a team that, in fact. Brown was 
alread y fielding! 

In short. Brown did not in any sense "prove ’ that women arc less interested in 
intercollegiate athletics than men. All Brown ' sur .* ys even purported to show was that, 
among students applying to and/or admitted to Bi. ■ ■ more men expressed an interest in 
athletics than women. But. as the court found, tb‘ . ’'.':ts Brown’s practice of recruiting 

for more men than women athletes, rather than an inh- * disinterest on the part of women 
to participate in athletics 

MYTH: The lawsuit was prompted by Brown’s decision to cut two women’s and two 
men’s teams. That was an cvenhanded approach which Title IX should permit. 

FACTS. First. Brown’s decision simultaneously to cut two men’s and two women’s teams is 
not as even-handed as it seems. I’hese cuts were made against a backdrop in which men at 
Brown already enjoyed a disproportionately large share of the resources expended on 
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athletics and of the intercollegiate participation opportunities afforded to student athletes at 
Brown. Thus, as the court concluded, "the facially even-handed demotions perpetuated 
Brown’s discriminatory treatment of women." Decision at 2. 

Second, the women’s teams that were demoted by Brown faced a much heavier 
fundraising burden than did the men’s teams. Brown saved $62,028 by demoting the 
women’s volleyball and gymnastics teams, as opposed to $15,795 by demoting the men’s 
golf and water polo teams. The women’s teams had to raise four times as much money as 
the men’s in order to survive. Brown’s officials testified that they expected the women's 
teams to have trouble meeting this goal. They had very few established alumni to call on for 
money, and, if they could not raise the money, they would quickly lose their coaches. In 
contrast. Brown’s officials testified that they expected the men’s teams to do well despite the 
cuts. The golfing team's budget was minimal and could easily be raised from Brown alumni 
who were enthusiastic about golf. The men's swimming coach was willing to coach men's 
water polo on a volunteer basis and the water polo recruits could continue to be given 
admissions preterences as swimmers. 

MYTH: Brown provides equal opportunity to men and women because it offers the 
same number of sports for men and women. 

1-ACTS: The fact that Brown offers the same number of .spoils for men and women d<K*s not 
constitute "equality of opportunity.'’ For example, how could providing a football team tor 
men (approximately 100+ members) and a gymnastics team for women (approximately 12 
members) be equal, even though it is the same number of sports? In reality, the participation 
opportunities at Brown are remarkably skewed against women. Although Brown s student 
body is more than 509^ women, its intercollegiate athletic program is structured to consist of 
62S' male athletes and only 389^ female athletes F.very year. Brown gives 210 more men 
than women the opportunity to participate in imcrcollcgialc athletics. That's hardly equality 
of oppoiiunity. 

MYTH: If more men play sports at Brown it is because men are more interested in 
sports and more men "walk on" teams, while Brown has a hard time filling its women’s 
teams. 



FACTS: Ihrst. Brown's claim that the disparity in participation opportunities is due to the 
fact that men are more interested in sports than women is specious. This argument fails to 
recognize that all of the elements of an intercollegiate athletic program that develop interest 
and ability recruitment, scholarships, prestige, operational support, publicity, and the 
opponunily to participate in a competitive program >- have not been available to w'omcn on 
the .same basis as they have been available to men. 

The court recognized this fact in its decision, concluding that. 

Brown . . predelermine[s) the gender balance of its athletic progri'm through 
the selection of the sports it offers (some sports, by their nature, require more 
players), the size of the teams it maintains (as dictated by each coach’s 
prelerence). the quality and number of coaches it hires, and the recruiting and 
admissions practices it implements 
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Decision at 38 (footnote and citations omitted). 

Second, there is no factual support for Brown’s claim that the university has a hard 
time filling its women’s teams. Brown’s lawyers made this claim as a trial tactic, but 
Brown s coaches refpted it, Indeed, not one women’s coach claimed any trouble finding 
women athletes to fill their teams, In fact, this lawsuit was prompted by Brown’s decision to 
cut funding from two fully active, successful women’s sports teams (volleyball and 
gymnastics) Brown was not having a hard time filling those teams; to the contrary, the 
teams were thriving. 

Nor was there any evidence that more men than women "walk on" to teams at 
Brown. Brown tried, but failed, to prove this claim during the trial. In fact, when Brown's 
Athletic Director made this assertion in court, he acknowledged that he had no hard data to 
back it up. Then, plaintiffs called the coaches of virtually every men’s and women's team at 
Brown, and they categorically refuted the claim that more men than women walk on to 
teams. Rather, the testimony showed that the coaches of every varsity sport except crew 
recruit their entire teams. And, in crew, more women walk on than men. (In 1994-95, all 
but 10 members of the women's crew team (team size of 50) walked on. In contrast, in 
1994-95. there were zero walk-ons to football (team size of 100).) 

MYTH: Rquaiity of treatment is not an issue. Plaintiffs and their lawyers have agreed 
that Brown treats its women and men’s teams fairly and without discrimination. 

I' ACTS, tiquality of treatment was and is an issue. The lawsuit originally charged Brown 
With discriminating against women (1) by denying them equal opportunities to participate in 
varsity athletics and (2) by treating men varsity athletes better than women varsity athletes. 
I'or e.xample. Brown paid for new icc skates for men's ice hockey players whenever the men 
needed them. Women were required to buy their own, unless they received need -based 
financial aid, in which case Brown still would pay only half the cost 

On September 30, 1994, after extensive discovery and three days of trial. Brown 
entered into a comprehensive, detailed, settlement agreement that requires it to treat its men 
and women athletes comparably in virtually ever> aspect of its intercollegiate athletic 
program. Brown committed to institute numerous policies and procedures in its then-starting 
"current" year (1994-95) that it had never previously followed. As a result, among many 
other changes, men’s and women’s ice hockey players now receive the same equipment from 
Brown. The agreement requires Brown to continue these practices for at least three years 
and is, of course, enforceable by court order. 

While the agreement is a major step forward, it does not wholly resolve the issue of 
equality of treatment in the case. By its terms, the settlement dixjs not apply to the women s 
teams whose varsity status is still being litigated -- gymnastics, fencing, skiing, and water 
polo. The lawsuit charges that women on these teams are still being treated as second-class 
citizens 
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INTRODUCTION 

This article examines three major issues. First, how the U.S. Government nas specifically 
interpreted Title IX since its enactment in 1972 as it relates to the issue of participation opportunities 
and the relative interest men and women have in intercollegi.::e athletic competition. This section will 
also analyze the degree of deference OCR should be given in light of the fact that it did not follow its 
congressional mandate as spelled out in the Javits Amendment and the fact that there have been 
conflicting positions taken by OCR and hence no deference should be given to their regulations 

Second, the article will examine numerous national data sets, studies and surveys, that show 
that women have relatively less interest, skills, and abilities m particioatmg m team and other sports 
activities by the time they reach college. 

Third, the article will examine specific evidence of interest and participation at Brown 
University’ of applicants and admittees. This section will also examine nations! and regional high 
school athletic participation in athletic team competition that feeds Brown University 

DISCUSSION OF THE LAW 

1. NEITHER CONGRESS NOR OCR ORIGINALLY INTENDED THAT STUDENT BODY RATIOS BE 
IMPOSED ON UNIVERSITIES 

A) Background 

The OCR PoKcy Interpretation, issued m final in 1979,' sets forth a three prong test for 

assessing compliance with the requirement that universities effectively accommodate the interests and 

abilities of men and women to the extent necessary to provide them with equal athletic opportunities. 

H) Whether intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their respective 
enrollments; 

(2) Where members of one sex have been and are underrepresented among 
intercollegiate athletes, whether the institution can show a history and continuing 



'This section of the article will examine actual data submitted m evidence at the trial on the merits 
in Cohen v. Brown . 

'This Policy Interpretation was issued in final one year after a draft was circulated and after OCR 
had received upwards of 700 comments “reflecting a broad range of opinion." 
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practice of program expansion which is demonstrably responsive to the developing 
interest and abilities of the members of that sex; or 

(3) Hf numbers one and two cannot be satisfied,) Iwlhether it can be demonstrated 
that the interests and abilities of the members of that sex have been fully and 
effectively accommodated by the present program ’ 

The first prong of OCR’s "effective accommodation" test asks whether the participation 

opportunities m intercollegiate athletics for male and female students are provided in numbers 

substantially proportionate to their respective enrollments. The Policy Interpretation provides no 

method for determining whether participation opportunities are "substantially proportionate" to 

enrollment levels. The Investigator's Manual states only that: 

"lilhere is no set ratio that constitutes 'substantially proportionate’ or that, when not 
met. results in a disparity or a violation All factors for this program component, and 
any justifications for differences offered by the institution must be considered before 
a finding is made.* 

There are three issues that must be confronted by the courts as it relates to prong one First, 
what are participation opportunities? Second, what is substai;tialiy proportionate? Third, what is the 
appropriate student body ratio where It is fluctuating? 

Guidance on the proper measure can be found, in part, however, from the OCR s Letters of 
Finding In its December 1 1, 1990 letter of finding to Loyola College, OCR found the student body 
enrollment rates were 45.4% men, 54.6% women while varsity athletic participation rates were 
52 5% men and 47 5% women, respectively. The OCR found that the seven percent differential 
between anrollment and participation rates was not significant and that Loyola was, therefore, m 
compliance 

Similarly, in its April 20, 1991 Letter of Finding to Mercer University, the OCR found that a six 
percent differential between enrollment and participation rates was not significant. Enrollment rates 
were 49% men, 51% female; participation rates were 55% men, 45% women. The OCR correctly 



^As discussed more fully in section III below, these standards are not consistent with the intent of 
Title IX end strict application at this time can lead to results that clearly contravene the intent of Title 
IX. 



^Manual at 24. 
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found that men and women titilates were represented in the intercollegiate athlet'C program in 
substantial proportion to their representation in the student body. 

It is apparent that to the extent that a court requires that participation opportunities 
“substantially mirror* student body ratios as Judge Pettine did in C ohen v. Brown University, da facto 
quotas are created based not on interest but on the percentage of women in the student body. 

B) Pofergnct ShOUM 8e CafefulLv_Given. If At Ali^o OCR Shifting Reouietions Scheme 

To date, no appellate co*^rt has carefully examined the issue of the degree of deference, if any, 
to whjch the OCR's Policy Interpretation and Investigator's Manual are entitled and/or whether these 
two agency documents correctfy articulate the standards Congress intended to have applied. When 
one reviews the scope of the rule-making authority Congress delegated to HEW and OCR. one finds 
that the delegation was limited, that the Policy Interpretation and Investigator's Manual do not fall 
within the scope of the delegation, and that the courts must review the documents under the less 
deferential standard articulated by the Supreme Court in Skidmore v. Swift & Co. . 323 U.S, 134 
(1 944) and General Electric Co. v. Gilber t, 429 U.S. 125 (1 9761. And, when a court does, it can only 
conclude that the Policy Interpreution and Investigator's Manual are not binding on it. 

1. Applicable Princiolaa 

Courts distinguish between 'legislative* rules and 'interpretative* rules issued by federal 
agencies The former are given substantial deference. The latter are subject to more careful scrutiny 
by the courts. 

Legislative rules are generally defined as those rules issued by an Agency pursuant to authority 
expressly granted by Congress in itt original legislation. 'When Congress delegates rulemaking 
authority to an agency, and the agency adopts legislative rules, the agency stands in the place of 
Congress and makes iaw.* Nat'l Latino Media Coalition v, F.C.C.. 816 F.2d 785 ID.C, Cir. 1987). 
Interpretative rules merely express the agency's understanding of a congressional statute. 

The preliminary issue, therefore, is the scope of the authority delegated to the agency by 
Congress in the original legislation ar>d whether the particular pronouncement falls within the legislative 
category or the interpretative: did Congress delegate to the agency the authority to issue 
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interpretations with the force of lew in the format used? Once the scope of authority is determined, 
the degree of the deference to be given follows. 

a. Weight to Be Given to Agency Legislative Rules Where Statutory Lenguege Is 
Ambiguous 

The first issue is what deference a court should give to agency regulations when Congress has 
authorized the agency to issue binding legislative rules in the original legislation. 

Prior to 1984. the law in this area was ambiguous and unpredictable. In some case;, the 
courts gave great deference to the regulations; in other cases, courts substituted their own judgment 
for that of the agency's. See e.o. NLRB v. Hearst Publications . 322 U.S. 1 1 1 (1944)(Court deferred 
to NLRB for determination that newsboys fall within definition of "employee" under the NLRA); NLRB 
V. Bell Aerospace . 416 U.S. 267 (l974)(Court ignored NLRB's construction of statute and held that 
buyers are not "employees" under the NLRA). 

In Chevron v. Natural Resources Defense Council . 467 U.S. 837 (1984), the Supreme Court 

set forth a two-step test to be applied in cases involving an agency's construction of a statute which 

It administers. Specifically, the Court stated: 

When a court reviews an agency's construction of the statute which it 
administers, it is confronted with two questions. First always, is the question 
of whether Congress has directly spoken to the precise question at issue. If 
the intent of Congress is clear, that is the end of the matter; and the court, as 
well as the agency, must give effect to the unambiguously expressed intent of 
Congress. If, however, the court determines Congress has not directly 
addressed the precise question at Issue, the court does not simply impose its 
own construction on the statute, as would be necessary in the absence of an 
administrative interpretation. Rather, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether the agency's 
answer Is based on a permissible construction of the statute. 

Id at 842-843. 

At issue in Chevron was the meaning of the term "new-source review" under the Clean Air Act 
Amendments of 1977. The Court concluded that Congress had not made the policy decision 
underlying the definition of "source" and had delegated that policymaking decision to the 
Environmental Protection Agency. Therefore, so long as the EPA's regulation was not arbitrary and 
capricious or manifestly contrary to the statute, the Court would defer to the agency. 
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Following Chevron, th* issue is the scope of the Chevron analysis. Does the twO'Step analysis 
articulated by the Court appfy onty to agency regulations, Lft. those rules that Congress has expressly 
authorized the agency to issue in the format used? Or does it also extend to interpretative rules, policy 
statements, and the like which have not been expressly authorized by Congress in the format used? 

The prevailing view is that the Chevron standard applies only to legislative rules, that is the 

rules promulgated by an agency with the express authority of Congress, Only those interpretations 

that Congress intended to have the force of law should be binding on the courts 3 nd the public. See 

Davis and Pierce, Administrative Law Treatise. Chapters 3 and 6 (1994); Anthony, ’Which Agency 

Interpretations Should Bind Citizens ar)d the Courts?*, 7 Yale Journal on Reoulation 1 (1990). Thus. 

interpretative rules, policy statements, manuals, and guidelines like the OCR's Policy Interpretation and 

the Investigator's Manual are subject to stiffer court review. 

b. Interpretative Rules, Policies Statements, Manuals, Guidelines -- No Binding 
Effect and Mav Not be Entitled to Judicial Deference 

Two of the seminal cases on the issue of the degree of judicial deference to be given to agency 
interpretations of statutes in formats that are not Congressionally authorized are Skidmore v. Swift & 
Co. . 323 U S. 134, (1944) and General Electric Co . v. Gilbert . 429 U.S. 125, (1976). 

In Skidmore , the Court addressed the issue of whether time spent by company employees m 

the fire hall waiting for fire alarms was “working time* for purposes of the Fair Labor Standards Act. 

In determining what weight to give to the interpretation articulated by the Administrator of the Wage 

and Hour Division, the Court set forth the following standard. 

We consider that the rulings, interpretations and opinions of the Administrator 
under this Act, while not controlling upon the courts by reason of their 
authority, do constitute a body of experienced and informed judgment to which 
courts and litigants may properly resort for guidance. The weight of such a 
judgment in a particular case will depend upon the thoroughness evidenced in 
its consideration, the validity of its reasoning, its consistency with earlier and 
later pronouncements, and all those factors which give it power to persuade, 
if lacking power to control. 

323 U.S. at 140; 89 L.Ed at 129. The Skidmore Court rejected the Administrator's interpretation as 
being erroneous. 
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In GilberL th« plaintiff challangad the legality of a corporate disability plan which excluded 
pregnancy related conditions from coverage under Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§2000e et seq. The Equal Employment Opportunity Commission {*EEOC*) had issued guidelines which 
provided that benefits should be available for pregnancy related disabilities on the same terms and 
conditions as they are applied to other temporary disabilities. 

In reiecting plaintiff's reliance on the EEOC's guidelines, the Court noted first that Congress, 
s in enacting Title VII, had not conferred on the EEOC the authority to promulgates rules or regulations. 

Second, the Court noted that in the absence of Congressional authority, the courts may properly 
^ accord less weight to such guideliries than to administrative regulations which Congress has declared 

shall have the force of law. 

Then, the Court concluded that the EEOC guidelines did not fare well under the standard set 
forth in Skidmore . First, the EEOC guidelines were not contemporaneous with the statute's enactment, 
being issued eight years later. Second, the guidelines contradicted the posit- ^n the EEOC had taken 
earlier in an opinion letter from the General Counsel in which the General Counsel had stated that the 
exclusion of pregnancy related conditions from disability benefits would not violate Title VII. Finally, 
in the Court's judgment, the EEOC's guidelines were not consistent with the Congressional intent or 
v,ilh interpretative guidelines issued by the Wage and Hour Administrator. 

More recently, in EEOC v. Arabian American Oil Co. . 439 U.S. 244, 113 L.Ed.2d 274 (1991). 
the Supreme Court rejected the EEOC's interpretation of Title VII to the effect that Title VII applies 
outside the United States. Noting that it is one of the two federal agencies with primary responsibility 
for enforcing Title VII, the EEOC had argued that the Court should defer to its "consistent" construction 
of Title VI! to apply to American citizens outside the United States, first f:)rmally expressed in a 
statement issued in 1 989 (but previously expressed in a 1 975 letter from the EEOC's General Counsel, 
1383 testimony of its Chairman, and a 1985 decision by the Commission). 

The Court rejected the EEOC’s position citing General Electric Co. v. Gilbert. 429 U.S. 125. 

« 140*146 (1976). The Court noted that the EEOC’s interpretation contradicted an earlier position that 

Title VII applied only to individuals domiciled or residing m the U S. Moreover, the EEOC’s position was 
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not conttmpof»n#ou* with th« •n»ctfn#nt of th« Act; It was not until 24 ysars afttr tht passage of 
the Act that the EEOC took tha position that Title VII applied abroad. Finally, the EEOC's position 
lacked support in the language of Tide VII. 499 U.S. at 257-258. 

Sfifi also Morgin V. Massachusetts. General Hospital . 901 F.2d 186. 192 (1st Cir. 1990)(in 
determining whether certain conduct constitutes actionable sexual harassment, the court will be guided 
by, although not bound by, the guidelines promulgated by the EEOC}; National Latino Media Coalition 
V- EXiCw 81 6 F. 2d 785 (D.C. Cir, 1 987)("lnterpretative rule does not have the force of law and is not 
binding on anyone, including the courts, though the status conferred on an agency as the delegate of 
Congress and by its expertise often leads courts to defer to the agency's interpretation of its governing 
statute.-): LgTg grne gg v, Casa Mia. Inc. . 804 F. Supp. 389, 390 n. 5 (D. Me. I992)(in deciding that 
Civil Rights Act of 1991 applies retroactively, court rejected EEOC pronouncement that statute would 
only be given prospective relief, citing Skidmore v. Swift and stating that the FcOC's interpretation is 
not entitled to particular significance. I: Greenwood Trust Co. v. Commonweal :h of Mass. . 776 F. Supp. 
21, 36 n. 38 (D. Mass 199l)(citing Gilbert , court stated that though interpretations of a statute by 
officers of the agency charged with Its administration are entitled to great deference, sunh 'traditional 
deference ... is not to be applied to alter the clearly expressed intent of Congress."); Bano^r Baptists 
Qhuith V. Slate of Milne,. Deo't of Educ. . 576 F. Supp. 1299. 1321 n. 38 (D. Mr. 1993l(lf 
considered interpretative, as opposed to legislative, the regulations, of course, are not binding on the 
Court."). Unfortunately, courts almost blindly have adhered to OCR regulations notwithstanding the 
shifting positions of OCR, infra, and its failure to follow the congressional mandate as articulated in 
the Javits Amendment. 

2. OCR's Statements Are Interpretative In Nature, Not Legislative And OCR Ignored The 
Javits Amendment ^ 

Applying the foregoing principles to the Brown case, one must conclude that the OCR's Policy 
Interpretation and Investigator's Manual are interpretative in nature and not entitled to judicial 
deference. The Policy Interpretation and Investigator's Manual do not come within the regulatory 
authority delegated by Congress. 
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Title IX of the Education Amendments of 1972, 20 U.S.C. 11682. provides for the federal 
administrative enforcement of the Act by each federal department and agency which is empowered 
to extend federal financial assistance to any education program or activity. It further provides that 
each such agency is authorized and directed to effectuate the provisions of 51881 si Sfifl by issuing 
rules, regulations, or orders of general applicability. However, 51682 states that no such rule, 
regulation, or order shall become effective unless and until approved by the President. 

Tale IX was enacted in 1972. The Department of Health, Education and Welfare issued 
proposed regulations on June 20. 1 974. The final regulations. 34 C.F.R. 5 1 06 fit Sfifl. went into effect 
on July 21, 1975, after being approved and approved by President Ford on May 27. 1975. Under the 
ilhfiyrfin rule, so long as the regulations do not conflict with the express intent of Congress and are 
reasonable, they are binding and have the effect of law. 

On December 11, 1978, HEW issued its draft Intercollegiate Athletics Policy Interpretation. 
A year later, seven years after Title IX wont into effect, HEW issued its final Intercollegiate Athletics 
Policy Interpretation. Neither of these documents were approved by the President and. therefore, do 
not have the binding effect of rules, regulations or orders authorized by 51682. 

In 1980, the OCR issued an Interim Title IX Investigator's Manual. In 1990. eighteen years 
after Title IX went into effect, the OCR issued its "final' Title IX Investigator's Manual. 

At issue is the degree of deference due to the Policy Interpretation and the Investigator's 
Manual. It has been suggested that the degree of deference due is particularly high because Congress 
explicitly delegated to the agency the task of prescribing standards for athletic programs under Title 
IX. In support of this conclusion, section 844 of the Education Amendments of 1974 is cited, which 
states: 

The Secretary shall prepare and publish, not later than 30 days after the date 
of enactment of this Act. proposed regulations implementing the provisions of 
ti^ IX of ti^ Educadon Amendments of 1 972 relating to the prohibition of sex 
diacrintinatw in federally assisted education programs which shall include with 
respect to intercollegiate athletic activities reasonable provisions considering 
the nature of particular sports. 
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Pub L No. 93-380. §844. 88 Stat. 612 {19741.^ 

Reliance on this provision is misplaced for two reasons. First, this compromise amendment, 
known as the Javits amendment, was designed to ensure that the regulations upon which HEW had 
been working would take into account the nature of particular sports; the Javits amendment was a 
compromise to a provision which would have exempted revenue producing sports from Title IX 
jurisdiction was defeated at this time. See HEW Comments No. 72-74; 40 Fed. Reg. at 24134.® 
Second, the amendment provides for the preparation of proposed regulations within thirty days of the 
Amendment's enactment. July 1. 1974. The Secretary published his proposed regulations on June 
20. 1974 The Policy Manual was issued five years later m 1979 and the Investigator's Manual 16 



’’This amendment was effective July 1, 1974. 

®The OCR's own Fact Sheet on Title IX indicates that section 844 pertained to the regulations 
issued in draft on June 20. 1974. and not any policy interpretations issued years later. Furthermore, 
the comments to HEW's Final Regulations note' 

In addifon, §844 of »'^e Education Amendments of 1974 (Pub. L. 93-3801 
compe .5 the Department to “IPlrepare and publish . . . proposed regulations 
implementing the provisions of Title IX of the Education Amendments of 1972 
which shall include with respect to intercollegiate athletic activities 
reasonable provisions considering the nature of particular sports." 

Comments 72 74 

Even the Policy Interpretation itself specifies the purpose of the Javits amendr.ent; 

Some aspects of athletic programs may not be equivalent for men and women 
because of unique aspects of particular sports or athletic activities. This type 
of distinction was called for by the "Javits* Amendment" to Title IX. which 
instructed HEW to make "reasonable (regulatory) provisions considering the 
nature of particular sports* in intercollegiate athletics. 

Generally, these differences will be the result of factors that are inherent to the basic 
operation of specific sports. Such factors may include rules of play, 
nature/replacement of equipment, rates of injury resulting from participation, nature of 
facilities required for competition, and the maintenance/upkeep requirements of those 
facilities. For the most part, differences involving such factors will occur in programs 
offering football, and consequently these differences will favor men. If sport-specific 
needs are met equivalently in both men's and women's programs, however, differences 
in particular program components will be found to be justifiable. 

44 Fed. Reg. at 71415-71416. 
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years later in 1990. Neither document was approved by the President. Clearly, they do not fall within 
the scope of the authority granted to the Department under the 1974 amendments. 

It is particularly of interest that Judge Pettine recently held that as to all matched sports that 
exist for both men and women that they are different. Even though Donna Lopiano, plaintiffs' expert 
m Cohen only testified that softball, lacrosse and ice hockey were different for men and women. 
Judge Pettine's ruling accentuates the fact that OCR's writing of the three prong test ignores the 
Javits Amendments mandate. If Judge Pettine is correct that all men and women's teams are 
different, then it would be virtually impossible to adhere statistical studr* ' jody parity unless there 
were substantially more women's teams than men's. Originally, it was perceived that the proviso for 
reasonable provisions considering the nature of the sport referred only to football. If it applies to all 
sports, then the rationale for the First and Third prong is significantly undermined, if not totally 
obliterated. If all matched sports are different, the First and Thirc* : -ongs should never have been 
drafted, much less implemented. 

As Plaintiffs' expert, Donna Lopiano, testified "the nature of sports" is one reason why a team 
may be larger for one sport than for another. (Lopiano, Tr. 1 2/2/94, pp. 26-28, 321. Thus according 
to Ms Lopiano. men's and women's lacrosse and baseball and softball teams may be different sizes 
because they are different sports. (Lopiano. Tr. 12/2/94, p. 39, 46-47). Men's football and men's 
wrestling are two other sports that by their nature are different from any women's teams and require 
substantial squad sizes. The Office of Civil Rights, in establishing the substantial proportionality to 
student body enrollment standard, certainly did not take into account the different natures of sports 
which result in different team sizes. Yet, under Donna ( opiano's analysis, due to the nature of 
particular sports, there are upwards 100 of participation opportunities for men (on football, wrestling, 
lacrosse and the like) that cannot be available to women. OCR ignored this fact and ignored the 
dictate of Congress to make "reasonable provisions considering the nature of the particular sports." 
Therefore, a Court need not and should not defer to the OCR's statements. Therefore, the regulations 
are not reasonable. 
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None of the couns in the Title IX cases to date have examined with any care the scope cf the 
rule making authority Congress delegated to HFW and specifically whether the OCR’s Policy 
Interpretation or the Investigator’s Manual fall within the scope of that authority. When one does, one 
sees that Congress limited its delegation of authority that the Policy Interpretation and Investigator's 
Manual do not fall within the scope of that authority and that, therefore, the two documents must be 
reviewed under the less deferential Skidmore / Gilbert standard 

3. QCRls Statements Lack Consistency and Are Not Entitled to Judicial Deference 
The documents do not fare well under this standard First, like the EEOC's guidelines on 
pregnancy disabilitv in Gilbert , the OCR's Policy Interpretation and Investigator's Manual were not 
contemporaneous with the passage of Title IX. The final Policy Interpretation was issued seven years 
after Title IX went mto effect and ilie Investigator s Manual, eighteen years after m 1990 

Second, the OCR’s interpretative statements on the standard for effective accommodation have 
not boon consistent with one another Nor are they internally consistent 
3 OCRJs Pgisitipn Varies Between Stat;^gmeiit§ 
f.u instance, an Hf-W Fact Sheet issued m June 19 7b states with respect to fmancul 
assist. nice 

NeiXher q uota s no/ fix e d perce n tages of an y tvDC are required under the regulation. Rather, 
the institcu.on is required to take a reasonable appioach m its ward of athletic scholarships, 
considering the participation and relati ve interests and athletic proficio'^cv of its students of 
both sexes 

temptiasis added) Thus, HEW explicitly reiected quotas or fixed percentages But. 19 years latei a 

number of counts have interpreted OCR’s Policy interpretation and Investigator s Manual to require 

quotas and strict proportionality The inconsistency is clear 

Similarly, m "HEW News Final Title fX Regulations Implementing Education Amendments of 

l‘J7i' ' dateiJ Julv /M . 19 79 and issued contc nporaneously with tfie final regulations. HEW stated 

Lducational institutions are not required to duplicate their men’s programs for women Ihe 
ttirust of the effort should be the contribution of each of the categories to the overall gnal of 
equal opportunity m athletics rather than on the details related to each of tfie categori'is. 
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Again, this language is inconsistent witft the recent meaning given to tfte OCR' policy Interpretation 
and Investigator's Manual to the effect that women must be provided opportunities proportionate to 
their enrollment or have tftoir interests fully met/ 

In the 1 980 Interim Title IK Intercollegiate Athletics Investigator's Manual, the OCR specifically 
stated that " Title IX does not reouire Institutions to offer . ■ .a propo rtional number of intercollegiate 
participation opportunities I with respect to th e division bv sex of the total student enrollment). . . 
Rather, it requires institutions to meet tfte Interests and abilittes of women ia laCDfi 
meet the interests and abaities of men. by providing opportunities which address the interests and 
abilities of each sex equally, (emphasis added)." This means that participation opportunities are to 
be proportionate to Interests and abilities, not student body enrollment. 

The OCR dropped this language for the first time in the final Title IX Athletics Investigator's 
Manual issued ten years later in April 1990 and eighteen years after the passage of Title IX. There, 
the OCR stated that the third prong addresses the issue of whether the "current program equally 
effectively accommodates student interests and abilities." Even there, the OCR acknowledged that 
participation ratios are often not proportionate to the enrollment rates for members of each sex. Yet, 
this court has previously found the OCR's language to mean that proportionality with enrollment is 



'See also OCR Memorandum to Chief State School OHicers, Superintendents of Local Education 
Agencies, and College and University Presidents, p. 9, September 1975. 

The thrust of the athletics scholarship section is the concept of 
reasonableness, not strict proportionality in the allocation of scholarships. The 
degree of interest and participation of male and female studen ts in athletics is 
the critical factor In determining whether the allocation of athletic scholarships 
conforms to the requirements of the regulation. 

Neither quotas nor fixed percentages of any type are required under the 
regulation. Rather, the institution is required to take a reasonable approach in 
its award of athletic scholarships, considering the participation and R£lATLy£ 
interests and athletic proficiency of its students of both sexes. 

(emphasis added) 
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r«quir«d unl«st th« institution is fully mssting th# womsn's intsrssts and abilities, thereby effe^lively 
equating prongs one and three of the OCR's standard for determining effective accommodation * 

The OCR had used the *equally effective accommodation* language in several earlier 
documents as well. For instance, in the draft policy interpretation issued in December 1 978, the OCR 
stated that the issue is whether the interests and abilities of men and women are -equally 
accommodated * But, ther«, the OCR emphasized that *ltlhe Title IX regulation does not rennirn an 
eq ual number gf men and women particioa nts o r a n equal number nl men's and women's «nn rt« * * 

(emphasis added). 

Similarly, in the final policy inierpreiaiion issued in December 1979, the OCR slated that the a 

issue for the investigator to determine was "whether the current program equallv effectively 
accommodates the current interests and abilities of male and female athletes " 

The meaning that the .OCR has given to these policy statements has also varied m the Letters 
of Findings issued to colleges and universities across the country In some letters the OCR has seemed 
to reach the same conclusion that these courts effectively have, namely that prongs one and three are 
the same In other letters, however, the OCR has found that even though participation rates were not 
in parity with enrollment rates, the institution was fully and effectively accommodating the interests 
and abilities of men and women. See ^ June 1 6. 1 987 Letter of Finding to Tennessee Technological 
University (Despite nearly 20 point differential between enrollment and participation ratios OCR found 
program to fully and effectively accommodate the interests and abilities of women students); 

September 1, 1989 Letter of Finding to University of Arkansas at Pine Bluff (Despite a 30 + point 
differential between enrollment and pamcipatton ratios. OCR found program to fully and effectively 
accommodate the interests and abilities of women students, given an increase in number of 
opportunities for women since 1974 and no student petitions to offer other sports); December 27. 



*ln effect, a number of courts have .ead the OCR's first and third prongs to mean the same thing, 
t ignores the (aim maxim: "ui res magis valeat quam pereat " This ignores the rule of law that all 
language in a regulation has meaning. A court should give meaning to all provisions rather than 
providing an mierpreiaiion which makes a section meaningless. See e a. United States v Nrrrrfir 
Vilt3M.JryL. U.S, _ . 112 S.Cl. 1011, 1015; 117L.d2d 181, 189 (1992)("A statute must if 
possible bo construed in such a fashion that every word has some operative effect."). 
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1 993 Lener of Boding to Southowtem LouisUina University (Although females constituted only 41 % 
of the participants but 58% of the students, OCR found that SLU has accommodated the interest and 
abilities of female athletes by offermg an equal number of sports to men and women, offering the most 
popular women's sports, increasing opportunities for women to participate in intercollegiate athletics 
by increasing the number of scholarships for female athletes, and by providing equivalent competitive 
schedules for men and women: November 10,1 993 Letter of Finding to Lewis ' Clark State College 
(Tab GHDespite fact that only 36% of intercollegiate athletics participants were women while 59% of 
student body was female, OCR found the College to be in compliance based on the sports offered at 
the high school level). 

b . OCR's Pdicv Interpretation and Investigator's Manual Internally Inconsisten t 
OCR's Policy Interpretation and Investigator's Manual not only conflict with other OCR 
statements but also are internally inconsistent. 

For instance, these two documents as interpreted by the courts suggest intercollegiate atVetic 
opportunities are to be proportionate to student body enrollment, or, absent that, accommodate any 
and all interest of female students without even inquiring into their relative skills and interests. 8ut. 
the Policy Interpretation specifically rejects any requirement that financial assistance be provided in 
proportion to student body enrollment'. 

This section does not require a proportionate number of scholarships for men and 
women or individual scholarships of equal dollar value. 

44 Fed Reg. at 71415. 

Similarly, the Policy Interpretation provides the compliance with the "levels of competition" 
reqiitrenient of the regulations be assessed by examining, among other things, "whether the 
competitive schedules for men's and women's teams, on a program wide basis, afford proportionately 
Similar numbers of male and female athletes equivalently advances competitive opportunities " 44 Fed. 
Reg at /1 41 8.* 



'Moreover, prongs one and three as interpreted by the courts contradict one another. 
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Thii varianct in poaition undarminas tha OCR't cradibility at an inttrprtutivt authority. 
Bacauta tha Policv Intarpratttiofi and Invattigator't Manual contradict thamaalvaa, othar OCR 
statemanta, and tha raculationa, thay ahould ba vlawad with skapticiam. No court ahould ba bound 
by tha OCR'a policy intarpratationa. and inataad of blindly adhering to them, should conaider whether 
they are consistent with the purpoaea underlying Title IX. 

^ Ibfff Prpnqf AiJpterPfatad Bv Courta To Data Yield Inconomous Results 
OCR'S three prongs at interpreted by the courta thus far are not consistent with the intent of 
Title IX. Strict application of them in 1994 can lead to results that clearly contravene the intent of 
Title IX. 

For instance, in the context of team elimination, under the first prong, unless women are being 
provided athletic participation opportunities in proportion to their enrollment, the college or university 
will be in violation of Title IX, regardless of the proportion of female students who have the interest 
and ability to participate in varsity athletics. In other words, the substantial proportionality standard 
implicitly assumes without evidence that men and women in the general student body have the same 
interest and ability to participate in intercollegiate athletics. No support for this principle exists in the 
Congressional record. Moreover, it is belied by common sense and has been explicitly rejected by the 
Supreme Court in other contexts. 

« U S- Supreme Court Ha s Rejected Population Statistics in Civil Rights Case 
Proportionality with student body enrollment is the functional equivalent of imposing 
employment quotas on employers based on aggregate population statistics - a principle the U.S. 
Supreme Court has expressly rejected. Sfifi Hazelwood School Dist. v. U.nited States. 433 U.S. 299, 
308, n.l3 (1977)(*When special qualifications are required to fill particular jobs, comparisons to the 
general population rather than to the small groups of individuals who possess the necessary 
qualifications, may have tittle probative value.*); Wards Cove Packing Co. v. Atonio . 490 U.S. 642 
{ 1989)1* If the absence of minorities holding such skilled positions was due to a dearth of qualified non- 
white applicants (for reasons that sre not petitioners* fault), petitioners* selection methods or 
employment practices cannot be said to have had a 'disparate impact* on non-whites.*). Indeed, in 
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Internationgl Motherhood of Teamttets v. United States. 431 U S. 324, 339-40, n.20 (1977), the 
Suprems Court stated that Tide VII ‘imposes no requirement that a woric force mirror the ooneral 
population.” Thus, in ec7>ptoYment cases, in determining whether an employer is hiring women in proper 
numbers, a court wiH look at whether women are being hired in proportion to their numbers in the 
qualified applicant pool, rwt whether they are beir^ hirc»d in proportion to their numbers in society at 
large. The same anafysU applies in Title IX athletics casas. 

Similarly, in the context of a reduction in force, a court will look at whether an employer is 

a 

selecting female employees In proportion to their representation in the group affected by the layoff 

( e g . job category, department, facility! and not whether the final workforce mirrors society at large. 

The same analysis applies in Tide IX cases. Congress certainly never intended to require institutions 

to diop men's sports to bo in compliance. In the employment context, the Supreme Court has 

suggested that such conduct is illegal, where aff rrrative action ‘unnecessarily trammels* on the 

Interests of non-minorities. S;efl Fire fighter's Local Union No. 1 784 v. Stott . 467 U.S. 561, 104 

S. Ct. 2576 (1 984)lholding quotas inappropriate In context of layoffs); Wygant V. Jackson Board of 

Education, 476 U.S. 267 11986). Judge Pettino, in Brov/n . erroneously has concluded that courts in 

looking at Title IX issues should r>ot look to Title VII cases. This approach has been rejected in virtually 

all Title IX cases. Sfifi fiJL. Cook v. Colgate University . 802 F.Supp. 737, 742-43 (N.D.N.Y. 1992) 

{vacated and remanded on othei grounds, 992 F.2d 17 (2d Cir. 1993). 

b. TIdeJX li Nat an Affirmative Action or Quota Statute 

'I'he third prortg if read as the courts have recently interpreted it requires full accommodation 

ot one sex without regard for the other sex. The interpretation being given to the term "fully" in this 

prong has transformed Tide IX from a non-discrimination statute into one requiring quotas and 

preferential treatmer-t on tf>e basis of gender and makes prongs 1 and 3 functionally equivalent. Yet, 

the government has repeatedfv stated that Tide IX is not an affirmative action statute. 

Title IX tpeciffcally provides that it does not require affirmative action or preferential treatment: 

Nothing contalnad in subsacdoo (a) of this section shaU be interprated to require any 
educetional institution to grant prafarential or disparate traatment to tha members of 
one sex on account of an imbalanca which may exist with rsspact to ths total number 
or percantaga of parsons of that sax participsting in or receiving tha banafrts of any 
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federally supported program or activity, in comparison with the total number or 
percentage of persons of that sex in any community, State, section, or other area. 
Provided, That this subsection shall not be construed to prevent the consideration in 
any hearing or proceeding under this chapter of statistical evidence tending to show 
that such an imbalance exists w.ith respect to the participation m, or receipt of the 
benefits of, any such program or activity by the members of one sex. 

20 U S C. § 1 681 (b) (emphasis added). 

This analysis is consistent with language in the 1990 Investigator's Manual which directs 
investigators to determine whether the program "equally effectively accommodates student interests 
and abilities " 



The participation ratios are often not proportionate to the enrollment ratios for 
members of each sex. and a history of program expansion for the underrepresented sex 
may not be apparent, thus leading to the question of whether the current program 
equally effectively accommodates student interests and abilities, step three of the 
analysis for competitive opportunities 



Manual, p 25. Moreover, as previously noted, the effect of the court's previous rulings is to equate 
prongs one and three which simply does not make sen»e and is not consistent with rules of regulatory 
imerprotaiion 

Finally, m d September 1 , 1 993 Memorandum, issued after the prelmimary injunction decisions 
in this case, the OCil strongly suggested that the First Circuit's decision m Brown is not consistent 
With the OCR's own interpretation: 



Memorandum, p 25. (emphasis added). 

^ At Slirvevt. Club and Intramural Participation. Feeder Schools and the Like 

The OCR has explicitly recognized that a university can determine the interests and abilities of 
both sexes through surveys or other means, and that a university can use these to demonstrate that 
It IS currently meeting those skills and interests.'® OCR explicitly notes in its Investigators' Manual 



'®Manual at 25. 




The Policy Interpretation states that "(p)ursuant to the regulation, the 
governing principle m this area is that the athletics interests and abilities of 
male and female students must be equally effectively accommodated." In their 
analyses, the Brgwn IJ and CSU II courts did not explicitly recognize that the 



oengrgi principle q ov ftrninit the interests and_abilities Dart of the regulation is 

"-oaual effective accom modation" of the interests and abilities nf hnth 



-18- 




BEST COPY AVAILABLE 



249 



that " a aufvev b meottoned mott often tincg ft it uiuallv the itmoloit method for the inititutlon and 
OCR to determina irttiraati and abiitiaa .* Manual, p. 27 (emphasis added).'' 

In the interim Title iX Intercoileoiate Athletics Investigator’s Manual issued in July 1980, OCR 
instructed its field investigators that one approach to determining the interests and abilities of students 
would be a combination of methods such as: 

• a carefully designed survey (or other assessment device) of male and female students (either 
all undergraduates or a statistically valid sample); 

• 3 review of student admission applications to determine the high school athletic endeavors of 



institution (looking at both the male/female participation rates and the particular sports offered 
for each); 



Interim Manual, p. 129. (emphasis added). 

In its Draft Policy Interpretation, 43 Fed. Reg. 58070, dated December 1 1, 1978, OCR stated: 



Equalizing opiXMtunIties for men and women in athletics will not result in 
identical men’s and women’s athletics programs. 

The Tide IX regulation does not require an equal number of men and women 
participants or an equal number of men’s and women’s sports. Rather, it 
requires that the interests and abilities of men and women be equally 
accommodated. In recent years, there has been a significant growth in the 
athletic interests and abilities of women. 



An institution that does not choose to have the above procedures may, 
nevertheless, be satisfying the athletic interests and abilities of its female 
students. Such an institution should be able to demonstrate that It is doing so, 
for example: 

A. By showing that the club, intramural, and intercollegiate sports currently 
offered accommodate the interests and abilities of women by providing 



''Again, if any deference is given to OCR statements, deference must also be given to OCR's 
instructions to the field on how to access interests and abilities. 

’^Judge Pettine in Brown specifically rejected the concept of reviewing student admissions 
applicatior'S to determine the high school athletic endeavors of applicants even the OCR's first policy 
interpretation explicitly directs a factfinder to do so. 



applicants: '^ 



a review of in terse hoiastic sports participation of high school students in areas served by the 



a review of participation by both sexes in club sports; and 



analysis of general team performance over a period of time. 
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opportunities comparable to those of men at all levels intramural, club and 
intercollegiate); 

B. By showing that there is at the institution a pattern of increased participation 
by women in athletic activities at all levels; or 

C. By showing that the institution's overall athletic program at all levels reflects 
the growth in the athletic interests and abilities of women evidenced in regional 
or area interscholastic programs. 

43 r ed Reg at 58074. 

In its P^inal Policy Interpretation, OCR states that universities may use any method to determine 

athletic interests and abilities of students, provided they are nondiscrimlnatory and so long as: 

a The processes take into account the nationally increasing levels of women's 
interests and abilities; 

b The methods do not disadvantage the members of an underrepresented sex. 

c The methods of determining ability take into account team performance 

records, and 

d. The methods are responsive to expressed interests of students capable of 
intercollegiate competition who are members of an underrepresented sex 

44 fed Reg at 71.417. 

OCR instructs its investigators to consider any svirvcys of interests and abilities done by the 
'ristitution. to review whether the institution has failed to accommodate "expressed interest." and to 
other programs indicative of interests and abilities, such as club and intramural sports, sports 
f)<cgfdins at "feeder" schools ( i c . high schools); community and rcg*onal sports programs, and 
pfiysjcal education classes 

3 Stu dent Survey s to Measure Interest and Abilities 
One ol the most direct wavs to determine student interest aiui abilities is to survey the currciit 
student pot)ulatiOn The OCR has used student surveys to find that an institution is accommodating 
student interests j»id abilities and so stiould this court 

June 16, 1987 ■ Tennessee Technological University Because tt^e sports offerings for women 
had t't-en based on interest assessed through a student survey, availability of competition and 

Manual, p 2b 
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coaching, confarence raquirsments and expense, the OCR found that the present program fully and 
effectively accommodated the interests and abilities of women despite an 1 8 point differential between 
enrollment and paiticipatioo rates. 

b. Club and tatramural Sport Participation as a Measure of Interest 

According to the OCR, interest and participation in club and intramural sports are another 
measure of student interest and abilities. By way of example, assume a university has an intramural 
program through which students can participate in sports of their choosing in as many numbers as 
express an interest with very little limitation. Further assume the university has a student body 
enrollment that is S0:50 maletfemale but the intramural participation ratio is 65:35, male:female. 
Should the university be required to provide varsity opportunities at the 50:50 ratio or the 65:35 ratio? 
Both the OCR and comrr>on sense would point to the latter. Actual intramural and club participation 
rates are a better gauge of interests and abilities than general population statistics such as student 
body enrollment. According to a CFA survey, only 22 22% of the students participating in intramural 
sports are women. 

The OCR has used precisely this sort of analysis in a number of its Letters of Finding: 

June 16. 1987 - Tennessee Technological University -- In finding that TTU effectively 
accommodated women's interests and abilities, OCR focused Tirst on the fact that men constituted 
66% of the participants in intramurals, more than the percentage of men in the student body. OCR 
also noted that there were women's varsity teams in the sports in which women participated at the 
intramural level. 

February 28. 1990 - University of Wisconsin. Madison -- The OCR looked at club and 
intramural sports participatton, sports offerings at other Big 10 institutions, and interscholastic sports 
participation in Wisconsin high schools. 

November 18, 1990 Furman University -- OCR found the university not to be in compliance 
based in part on intramural and club participation rates. Women's intramural soccer had 143 
participants but there was no women's varsity team. 
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e. High School Pirtlclcitlon Bitti at « M—iuf of tnttf »t and AbBiti«« 

Partknpation ratat at th« varsity laval in coilage naceaaariiy raflact the participation rates at the 
high school levai. To achieve ^e experience and skill necessary for successful intercollegiate 
competition, for most sports, students must have participated at the high school level, if not the junior 
high or even elementary school levels. It is very difficult, if not. impossible, for a student to develop 
the ability to participate effectively the intercollegiate varsity level without such prior participation. 

Recent national surveys over the past four years suggest that at the high school level, 
approximately 36 to 37.9 percent of the varsity athletes are female.'* In the Cohen v. Brown 
University case, plaintiffs' expert. Professor Peter Marks, testified that it would be twenty years before 
young women would participate at the same rate as young men in high school sports. 

d. Surveys of Feeder Schools, as g Measure of interest and Abilities 

By looking at what sports and in what numbers women have participated at the high schools 
(both public and private) which feed the university, a university can gauge fairly wel! the pool of 
qualified athletes it will be able to draw to the university. 

OCR has examined this factor as well. 

April 3. 1992 -- Western Carolina University ■■ In finding that the university's current program 
equally effectively accommodated the interests and abilities of women students. OCR noted that the 
university is located in a rural area of North Carolina and most high schools m the area, which form the 
feeder group, are smalt, and, therefore, tend to offer lewer sports than larger metropolitan schools. 

May 21, 1993 -- Auburn University - In finding that Auburn was not effectively 
accommodating women s interests, particularly in soccer. OCR relied, in part, on statistics that showed 
increased high school soccer participation m the southern states. Interestingly, OCR rejected reliance 
solely on Alabama statistics despite the fact that most students came from Alabama because the 
coaches told OCR that they recruit nationally, and particula'Iy in the 1 1 southern states. 

OCR notes in its Policy Interpretation that the unique c'laracteristics of sports, such as football, 
including the fact that they draw large numbers of spectators, have higher rates of injury, require more 

'*National Federation of State High School Associations. 1994 Sports Participation Survey 
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pantcipams, and nacatsiuta axtra axpanditurea and larga budgata. muat ba considered. 5aa 44 Fad. 
Reg. at 71416, 71419. 71422 and coaching support. 

The OCR's Investigator's Manual also specifically notes that the sport of football, including the 
number of participants needed to field a team, the rate of injury, and the rate of severe injury, often 
justifies the assignment of several assistant coaches. Manual, p. 61. The bottom lin, iv wh..h„, 
omen s team; gre afalg tg engage in comparable competition based on the ffO?Chi n Q support orovirteri 
As the Ninth Circuit in Stanley v. Uni versity Southern California 1 3 F. 3d 1 3 1 3, 1 32 1 Oth Cir. 
1994), noted, societal discrimination in p eferring to witness men's sports cannot be attributed to the 
educational institution. 



C) 



!.° Level Participation Opportunities For 

Male And Female Students Are Not Provided In Numbers Substantially Proportionate 
J O Their Respective Enrollmf»n^ 



Plaintiffs In Brfiyyn And Other Cases Have Presented No Evidence 
Are Particip ation Opportunities 



As to What 



The first prong of OCR's 'effective accommodation' standard, the safe harbor provision for 
umversiiies. asks whether the gaai gi { ? 9 tipn ggpor^unitigg in iniercnllegiate athletics for male and female 
students are provided m numbers substanttally proportionate to their respective enrollments. The 
ccufti, focused solely on participation rates and ignored participation opportunities 



somenunn^H^fr" "Parfcipation opportunities' is Sign.ficant m the first prong and means 

something different from participation rate' is verified by the fact that the Department of Education 
ocuses on participation rates elsewnere m the regulations but specifically chose to use the phrase 

,h , ■ fPflP'stions rolatmg to Athletic scholarships, the Department of Education 

stated that universities must provide athletic scholarships in proportion to the number of students of 

seated ha*!': section 106 41(0, the Department orEduca ion 

Slated that a university must provide equal athletic opportunities 



If one does not give meaning to the differences between ; 
maxim 'ut res magis valeat quam pereat,' the rule of law that 
meaning A court should give meaning to all words rather than 
makes a sectiort or phrase meaningless 



the phrases, one ignores the latm 
all language m a regulation has 
providing an interpretation which 



ficuc sh7ul!(hl!n"*°K°* 7' "participation opportunity- in the first rrnng makes sense. The 

1 .1 V^ho t ^ ° ooiversity is offering or providing in the way of participation opportunities 

not who decides to accept the offer 
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Participstion rataa tf* a function of opportunitY» Intaraat and ability- Evan if the participation 
opportunities provided to mao and woman, that it the slots on existing teams available to interested 
and qualified students, are equal or proportionate to student body ratios, the participation rates may 
still not be equal or proportionate to student body ratios so long as men and women have different 
athletic interests and abilities. There will not be participation ratios (male: female) equal to the student 
body enrollment ratio unless and until men and women have equal interest and ability in participating. 
The courts have completely ignored the distinction between participation opportunities and participation 
rates and based their analyses toully on participation rates. 

2. By Providing Opportunities Proportionate To Interests And AbHities, A University Is 
Clearly SatisfvinQ hs Obligation To A ccommodate Students* Interests And Ab»Hi« . 

In the Title IX Intercollegiate Athletics Investigator's Manual issued in July 1980, the OCR 
stated with respect to accommodation of student interests and abilities: "it requires institutions to meet 
the interests and abilities of women fo the same degree as they meet the interests and abilities of men. 
by providing opportunities which address the interests and abilities of each sex equally." Manual, p. 

1 22 (emphasis added). This is the proper focus; whether the interests and abilities of male and female 
athletes are satisfied to the same degree.'* Plaintiffs' expert in Brgwn. Donna Lopiano, recognized 
this standard when she directed institutions to "determine the interests of both sexes in the sports to 
be offered by the institution," in her 1976 article entitled "A Fact-Finding Model for Conducting a Title 
IX Self-Evaluation Study in Athletic Programs." 

This analysis is consistent with language in the 1990 Investigator's Manual which directs 
investigators to determine whether the program "equally effectively accommodates student interests 
and abilities;" 

The participation ratios are often not proportionate to the enrollment ratios for members of 
each sex, and a history of program expansion for the underrepresented sex may not be 
apparent, thus leading to the question of whether the current program equally effectively 



'•A numeric example illustrates this standard. University ABC has a student body that is 50:50 
malerfemale. There are 450 students with the interest and ability to participate m intercollegiate 
varsity sports: 300 men and 150 women. Applying the equally effective or same degree 
accommodation standard, a university would have to provide participation opportunities in the ratio o 
2:1 , male: female. 
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accommodates student Interests and abilities, step three of the analysis for competitive 
opportunities 

Manual, p. 25. 

3 . Two Standard Deviation R ul e Applied By Plaintiffs Inaporopriat e 

As Plaintiffs' expert in Brown . Dr. Gray, who submitted an affidavit in Colorado Slate case, 
wrote in an article entitled "Statistics and the Laws," the Supreme Court has applied a two to three 
standard deviation rule when evaluating the legal significance of statistical disparities. (Gray, Tr 
10'4/94. p 52) See Hazelwood School Distric t v Umied States . 433 U.S. 299. 308-09 (19/7); 
Castaneda v. Partida . 430 U.S 482, 496 97 (1977) Sej* also EEQC v. fgd eral R p s .erve Bank pf 
Richmon d. 698 F.2d 633. 647-48 14th Cir. 1 983) (courts should be extremely cautious m drawing any 
conclusions of legal significance from standard deviations in lange of 1 to 3). Coat es v ^ohnsac 
Ji^hnsoft 756 F.2d 524 527 n 22 (7th Cir 1985) (accord). The Court m Brown ignored the U.S. 
Suprerpe Court 

1 he Supreme Court emphasi,*ed in lntjJirQth5.rb>jO,d oLIfiiirn^lS V 431 US 

324. 340 "statistics come m infinite variety and then usefulnuss tiepends on all the sutruunding 
facts and Circumstances " In the Brgwn case. Dr Welch a world renowned labor economist testified, 
the kind of probabilities relied upon by Dr Cray assume that there is no issue of definition or 
measurement of participation As the evidence in the Brov/h trial clearly demonstrated, there is no 
siiiyie definition or measure of participation Rather, there ts a range of measures of participation 
Where tfierc is no sir'igle reference point against whict'i to make a conipanson a two standard deviation 
(Tieasure is particularly inappropriate, even a three standard deviatior'' nieasure mav riot be appropriate 
iWeli h T' 1 1 23 94 pp 56 59 1 

4 Upj.V.e rs it ie s. S h o u id B e A b I e T o ,Sp s f y T JJ Q % Rule 

Alternatively, a reasonable measure of "substantial pruportioi'a'itv " is *he rule used by 

Mther (ederaf agencies m determining -whcthei substantial equality is achieved Tor instance, the Office 
of I erleral Contract Cornpiurice Programs nslructs ns investigators to use the 80'\. rule to determine 
c.fii l‘ii r an i*mr»it)vor has "substaniijilv" more or few».‘r mirior'ties ariCi ui wonien iri particular job areas 
li.aii wvijv.ul j«-.ij,t)fuitas he exp'Ji. ted l>v ’heir icprusi iii.itutn m the Au'ktu<ve i’e/e *^iHfc*ral. Contr^^'t 
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1 983) aff^ in C fi l gvan; carl, 758 F,2d 2 '8lh Cir. 1 985); £cs v. City of Chicago. 868 F,2d 21 7 (7ih 
Cir. 1989). 



The policy interpretation specifically includes, for purposes of counting participation 
opportunities, club sports that regularly participate in varsity competition in its definition of 
intercollegiate athletics, 44 Fed. Reg, at 71413. N.1. 

II. ANALYSES OF NATIONAL DATA, STUDIES AND SURVEYS THAT PROVE WOMEN ARE LESS 
INTERESTED AND PARTICIPATE IN LOWER PERCENTAGES THAN MEN IN TEAM SPORTS 
AND other athletic ENDEAVORS FROM GRAD SCHOOL ON 

A) Introduction 

This section of the article looks at a variety of statistical issues derived primarily from national 
data bases and studies. These data definitely prove that relatively speaking women are less Interested 
and qualified in athletics on an intercollegiate basis 



From a management perspective, it is very difficult, if not impossible, for a university to 
respond to constant fluctuations in student body enrollment and athletic participation over a short 
period of time, by continually adding or deleting men's or women s athletic teams. An Athletic 
Department cannot iit down one spring and say that the university will have X teams the next fall and 
then the next season, change it to Y. Planning must be longer term. 

Nationally, the representation of women among varsity intercollegiate athletes is betwec n 30 
and 35%, NCAA Gender Equity Study. 

This is consistent with national data. Specifically, N.C.A.A. Gender Equity Committee found 
that based on their data that fewer women are participating in matched sports nationally. Indeed, 
according to the Gender Equity Study in Division I. some 70*80 fewer v/omen are participating in 
matched sports. Additionally, significantly fewer women are walking on to v^omen's teams. Also, 
Donna Lopiano testified in the Brown case that men are more willing to be bench warmers than 



Participation Opportunitiae Mu*t Include Club Teams That Participate In Intercollegiate 
Competition 



University Athletic Departments Cannot Respond To Coi 'ant Fluctuations In Either 
The Student Body Or Tjam Sizes 
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women. The College Football Association has reported that female participation rates in terms of walk- 
ons run about 20 to 40% lower than men's paiticipation rates. (Nemas. Tr. 11/1/94, p 117, 130-31) 

C. Club and Intramural Sports 

Nationally men are more likely to participate in intramural sports by a ratio of 4 1 Only 
22.22% of the students participating in intramural sports according to the CFA survey are women. 
(Welch Tr 1 1 /22/94, p. 73; Nemas, Tr. 1 1 /I /94. p. 1 25). 

41 A 3;1 ratio in club sports means that men have greater interest in athiptic participation than 

do Vi^omen (Nemas, Tr. 11/1/94, p. 60).*' 

^ D. Female High School Participation Rates Still Markedly Lower Than Male; This Translates 

to Fewer Women Available To Participate >n Intercolleoiate Varsity Athletics 

The best predictor of whether a student is interested in participating m varsity athletics in 
college is whether they had athletic experience m high school. (Welch. Tr 1 1/22.'94, pp. 45 46).’" 
Nationally, high school participation rates remain far below men's There was a marked increase m 
female participation m the 1970s and 1980s but the increase has levelled off Accordirtg to the 
National Federation of State High School Associations, in 1 993-1994, 2. 124,755 or 37.9% of the high 
school students participating m athletics were girls and 3.478,530 or 62 1 % were boys. (Welch Table 
46. Welch. Tr 1 1 /23/94, p. 93). 



'’Nationally, far more men than women participate in clubs sports. According to a survey 
conducted by the College Football Association, only 34.29% of the students participating in club 
sports are women (Welch Table 16A; Welch Tr. 11/22/94 P.M. p. 73). In other words, the men 
participating in club sports outnumber women by a ratio of 2:1. (Neinas, Tr. 11/1/94, p. 123). 

**Of the survey respondents to a survey of 500 Brown undergraduates who indicated that they had 
had no high school varsity experience, only 8% of the men indicated that they have or they plan to 
participate m varsity sports at Brown while only 2.8% of the women without high school experience 
indicated that they had or would participate in college. However, of the women who had had varsity 
experience in high school, nearly 30% of them indicated that they had or intended to participate in 
varsity athletics while at Brown. So a woman with varsity experience in high school is 10 times as 
likely to participate at Brown as a women without high school varsity experience. For men, they are 
about four-and-a-half times as likely. (Welch Table 14, Welch Tr. 1 1/22/94, pp. 51-52). 
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1 . Ftmalt Partictpatton Rates Drop Merkedly During High School. Resulting in 
Fewer Women With The interest end AbMfty To Participate In Intercoltegiate 
AlWetica 

We have found that participation rates of girls drop as girls go from junior high to high school 
and then to college in marked numbers. From the National Education Longitudinal Study of 1 988, We 
found that 56.8% of the female eighth graders surveyed reported being a member of a varsity or 
intramural team, while 45.1 % of female high school sophomores so reported and only 32% of female 
high school seniors so reported. (Welch Tr. 1 1/23/94, p. 77). 

Dr. Donald Sabo, Plaintiffs' expert in Brown, confirmed these findings. He testified that in a 
study he did with the Woman’s Spor.. Foundation entitled *The Wilson Report: Moms, Dads, Daughters 
and Sports,” he found that there is an increase in attrition from sports when girls reach 12, 13. and 
14 years of age. He found that 87% of girls 7-10 are involved in some fitness activities but that 
percentage decreases to 75% in 15-18 year olds. (Sabo, Tr. 12/6/94, pp. 124-125). 'The girls are 
opting out of athletics in order to pursue other kinds of interests.' (Sabo, Tr. 1 2/6/94, p. 1 25). In the 
report, he went on to note that "But most importantly, other interests (88%) - primarily interest in 
boys (39% overall and 47% of older girls) - pull girls, especially high school girls, off the playing 
field).” Tables in the report show the following as reasons why girls drop out of sports: 



Interested in other things 


88% 


Got tired of it - it was tx)ring 


58% 


More interested in boys 


39% 


Too hard to get to activity 


31% 


Sport no longer offered 


30% 


Didn't have enough money 


26% 


Didn't have enough time 


59% 


Got a job 


19% 


Felt wasn't good enough 


49% 


Got hurt/didn't want to get hurt 


39% 


Too old 


20% 


Didn't want boys to see me play 




sports 


16% 


Sports aren't good for girls 


12% 


Sports aren't tadylike/feminine 


10% 


Friends don't play 


33% 


Friends, family, or ottiers 




discouraged me 


15% 



In another report Dr. Sabo found that the percentage of women who participate in athletics 
drops from 51 percent in youth to 9 percent through college for working women. (Sabo. Tr. 1 2/6/94, 
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p. 119). Finally, in a raport on •Minoritiaa In Spcrts." Or. Sabo and his colleagues found that four 
years after high school, men who had participated in high school spotls were more likely than women 
still to be participating. Table 14 of his report shows that only 34% of Hispanic women who were 
athletes in high school were still participating compared to 48% of the Hispanic men; 32% of black 
females versus 53% of black males; 48% of white females versus 59% white males. (Sabo, Tr. 
12/6/94. pp. 72-77) 

In this study there are numerous non-dlscriminatory reasons why young women drop out of 
high school sport. For instance, the Sabo studies noted reasons such as boys' school work and things 
of that nature. 

The representation of women among varsity athletes at most universities is consistent with the 
representation of women among the students who earned varsity letters in high school. (Welch Tr. 
1 1 /23/94, pp. 70-72). A university has no control over participation rates at its feeder schools. It can 
only provide opportunities to those who have the interest and ability to participate based, in pan, on 
prior high school experience. The fact that the representation of women among varsity athletes 
corresponds to the representation of women among the students who had high school participation 
again shows that nationally universities on average are meeting the interests and abilities of it female 
student athletes. 

E. The Difference In Rates Of Interest )n Panicipating In Intercollegiate Athletics Between 
Men And Women Is Confirmed Bv National Data 

Numerous national surveys confirm that men and women are different in their athletic 
participation and in their athletic interest. (Welch. Tr. 1 1/22/94. p. 39). Indeed, the N.C A A. Gender 
Equity Committee found tha» women across the country are not participating at the same rate as men 
and are not using all of the opportunities available to them. (Welch. Tr. 1 1/23/94. p. 75). 

1. NELS DATA 

Data from the National Educational Longitudinal Study of 1988 which tracked students who 
were in the 8tti grade in 1988 through 1992 when they were fiigh school seniors, show that of 
students who expected to attend college, were in the top quartile of their classes and had been a 
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member of t varaitY or intramural team, 42.2% were woooen. Of thoM who had been a member only 
of a varsity laam, 42.8% were women. (Welch, Tr. 1 1/23/94, p. 76). 

2. High School and Bevond 

Data from the High School and Beyond database again demonstrates that women are less likely 
to participate in varsity athletics at the intercollegiate level than are men. For instance, for the group 
that were seniors in 1980, who expected to attend a private four year college and were members of 
a varsity team, ,18.4% were women. For the college bound aophomores in 1980 who were members 
of a varsity team, the representation of women was 38.7%. (Welch, Tr. 1 1/23/94, pp. 80-81). 

3. NLS-72 

The National Longitudinal Study of 1 972 conducted under the auspices of the U.S. Department 
of Education's National Center for Education Statistics shows that among college-bound high school 
seniors in 1972. about 35 percent of respondents participating in sports were women. (Welch. Tr. 
11/23/94, pp. 83-84). 

4. CIRF Annual Freshman Survey 

The national data from the CIRP survey conducted at U.C.L.A. shows that between 32 and 36 
percent of university freshmen who devoted 16 + hours per week to exercise or sports were women. 
(Welch Tr. 1 1 /23/94. pp. 85-86). The survey further shows that between 43 and 45 percent of 
university freshmen who won letters their senior year of !.'„h school wore women. (Welch Tr. 

1 1/23/94, p. 87). Finally, the survey shows that between 35 and 40 percent of university freshmen 
expec'ing to participate in varsity sports were women. (Welch, Tr. 1 1/23/94, pp. 47-48). 

Another study done by the Cooperative Institutional Research Program (CIRP) confirms the 
disparity in interest level between men and women. CIRP is a national longitudinal survey of the 
American higher education system. Each year freshmen students at a number of colleges are surveyed 
about their activities, plans, objectives, and priorities. "The American Freshman: National Norms for 
Fall 1993.^ IS the latest report from the annual survey of college freshman. An ir»iportant result of this 
survey is the difference in the percentage of males and females who expect to play varsity sports. 
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Among frMhmin at highly taiactiva private univartitiaa in 1 993, 20.9% of tha men and 1 4.3% of the 
woman estimated chances were 'very good" that they would be varsity athletes. 



An annual, national sample of college freshman conducted by the University of Michigan's 
Institute fc- Social Research, reveals that between 35 percent and 41 percent of high school seniors 
who participate in sports almost every day are women. (Welch Tr. 1 1/23/94, pp. 88-89) 

This survey, entitled ■Monitoring the Future: A Continuing Study of the Lifestyles and Values 
of Youth.- conducted by the Institute for Social Research at the University of Michigan yields similar 
results. The survey quantifies the percentages of boys and girls (high srhool seniors) who participate 
in sports on a daily basis In 1 988. 56 3% of boys indicate they participate in sports almost every day 
while only 36 2% o,' the girls indicate that they participate almost every day. The participation rates 
for students who say they will definitely graduate from a four-year college are somewhat higher, but 
the gap between male and female participation rates it still very wide ■ 



According the National Health interview Survey, conducted annually urider the auspices of the 
National Center for Health Statistics, women represent about 42 percent of the people age 18 to 21 
who exercise or play sports regularly. (Welch, Tr. 1 1/23.94. pp 94-951 



The Centers for Disease Control and Prevention recently issued a new study which shows that 
among high school students, boys are more lilcely than gills to engage in vigorous exercise for 20 
minutes three times a week, b - a ratio of 3 1 The CDC further found that a significant number of girls 
drop out of sports participation between grades 9 and 1 2 This confirms studies done by Dr. Sabo. 
Pla.oTiffs' expert iWelch. Tr ll/?3'94. pp 90-91 1 



“Similarly, a survey conducted by the U S' Department of Education's National Center for 
Fducationni Statistics, "the Mafona! Educational Lonpitudmal Survey of 1988. shows substantial 
disparities between male and female participation rates m hioh school. 



Montto ri fifl the Future 



National Health Interview S^rv^y 



7. 



Centers for Disease Control; Bovs Outnumber Girl s m Spnftc \ i 
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8. WCAADatl 

According to the NCAA'* 1992-1993 Annual Report, the average number of women's sports 
at all institutions nationwide is 7.3. At Division : schools, the average number is slightlv higher, at 8.3 
per institution. According to a 1 990 survey of Women in Intercollegiate Sport, conoucted bv «■ Vivian 
Acosta and Linda Jean Carpenter of Brooklyn College, the average number of sports offered for women 



per institution nationwide is 7.24. 



Sport 



Number of Schools In East 
Division I with Teams 



Basketball 

Tennis 

Cross Country 

Volleyball 

Outdoor Track 

Indoor Track 

Swimming 

Softball 

Soccer 

Field Hockey 

Lacrosse 

Gymnastics 

Crew 

Fencing 

Golf 

Ice Hockey 

Skiing 

Squach 



75 

73 

72 

66 

63 

63 

59 

58 

52 

44 

31 

19 

18 

15 

10 

8 

6 

5 



Source: NCAA 1992-1993 Annual Report, pp. 34-35 



100% 

97% 

96% 

88% 

84% 

84% 

78% 

77% 

69% 

59% 

41% 

25% 

24% 

20% 

13 % 

11 % 

8% 

7% 



9. Mtscellaneous Studiei 

For instance, if one looks at the sports offered to young women in the public and private high 
schools in eight northeastern states from which a substantial proportion of Brown's students come, 
one finds that theie are only ten sports offered by 20 percent or more of the schools. They are: 



Basketball 

Softball 

Track 

Volleyball 

Tennis 

Soccer 

Field Hockey 

Cross Country 

Swimming 

Golf 



n 
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Soiifce: National Coaches Association Similar data exists on a national basis. 

There exists an extensive literature in the field of sports psychology linking individuals' attitudes 
to Iheif frequency and type of participation. The empirical work in this area largely builds upon the 
pioneering work of Gerald S Kenyon In 1968, Dr Kenyon publisned two a'^tic^es describing his 
construction and preliminary use of the Attitudes Tow rd Physical Activity Questionnaire (ATPAj. 

Based on samples of undergraduate college students Dr Kenyon identified six categories of 
interest that characterized some of the reasons that individuals participate m physical activities, 
including oijanized sports The six categories are 

1 Social tixperience 

2 Health and f-itness 

3 Pursuit of Vertigo 

4 Aesthetic Experience 

6 Catharsis 

G Ascetic Experience 

L)i Kenyon's preliminary work indicated that there weie gender differences m the relative importance 
of f>»s SIX factors. Dr Kenyon's approach and questionnaire have bee i axtended and J-.pplied to 
sdiiipios from numerous different populations The results ol the subsequent studies have shown a 
consistent pattern 

Among college students with the same participation frequency daily or once per week}, 

men attach a higher pnonty to winning than do women As recently as this year, a studv of college 
men and women concluded that competition is statistically Siynihcaiitly moie important to men as a 
'no!-.^tiop for participating in athletics v^hile collegt. women are moic iikely than men to view exercise 
•IS ftieans to become anif stay phys'cally fit Rather the studies lo date me'-ely indicate that men 
amJ women differ on average and that the attitudes that are more typical of men are also those that 
arc more typical of individuals who choose to liaitiCipate m formal sports progranis " 

• I fio follow'ing bibliography lists articles that reflect these conclusions 

Apyar. Tied M .‘jmpfiasis Placed on Winning in Athletics bv Male High School Athletes.* 1,^* 

Research Ouait crly Vol 48. No 2 pp 2f>3 2b9 

Brown Barbara. R Gail Trankel. and Marilyn P Tennell, “Hugs or Stirugs Parental and Peer 

Influence on Continuity of Involvement in Spnrt by female Adolescents.' fTpIgs. Vol 20 

Ivios 7 8 1989 
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III. ANALYSIS OF BROWN UNIVERSITY DATA 
A) Irttroduction 

No university in America has dine more to identify the interest and abilities of its student body 
and applicants than Brown University. Also, Brown has closely scrutinized its present women's athletic 
program that consists of fifteen university*funded teams, three donor-funded teams and three club 
teams that participate in intercollegu’e competition. The Brown analysis of these teams shows 
unequivocally that there are upwards of one hundred participation opportunities that are not being 
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taken advantaoe of by women at Brown. Also, it was uncontroverted that whether one looked at 
appl»cant.s, admitees or matriculants that relative interest in sports was significantlv less for women 
than men 

B) Analysis of the Applicant Pool at Brown 

One measure of Brown student interest m athletics is the interest expressed at time of 
application to Brown. Specifically, each applicant is asked to indicate on his or her application form 
whether he she is interested in pursuing sports at Brown and if so, in which sports. 

Brown has retrieved this data for the classes of 1 994 through \ 998 It reveals the following. 
Class of 1 994: 

Applicarits: 7618 expressed interest in sports 

4360 (57.23%) Men/ 3258 (42.77%)Women 
Admits*’ 181 1 expressed interest tn sports 

1039(57.37%) Men/ 772 (42 63%lWomen 
Commits"' 898 expressed interest in sports 

502(55.90%) Men/396 (44.10%|Women 

Class of 1 995. 

Applicants: 7473 expressed interest m sports 

4473 (59.86%) Men/ 3000 (40.14%)Women 
Admits: 1787 expressed interest in sports 

1005 (56.24%) Men/ 782 (43.76%)Women 
Commits. 926 expressed interest m sports 

516 (55.72%) Men/410 ( 44.28%)Women 

Class of 1 996: 

Applicants: 6877 expiessed interest in sports 

^’The Brown data base is the most thorough evidence that has been submitted in any Title IX trial 
to date. 

’^Refers to applicants admitted and matriculated. 
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4007(58.27%) Men/ 2870 (41 ,73%)Women 



Admits: 



1691 expressed interest in sports 



915 (54,11%) Men/776( 45.89%)Women 



Commits: 824 expressed interest in sports 



446 (54.13%) Men/378 (45.87%) Women 



Class of 1997: 



Applicants: 6922 expressed interest in sports 



3959 (57.19%) Men/ 2963 (42.81 %IWomen 



Admits: 



1843 expressed interest in sports 



991 (53.77%) Men/ 852 (46.23%)Women 



Commits: 875 expressed interest in sports 



483( 55.20%» Men/ 392 (44 80%)Women 



Class of 1998: 



Applicants: 6862 expressed interest in sports 



3848 (56.08%) Men/3014 (43.92%)Women 



Admits: 



1467 expressed interest in sports 



795 (54.19%) Men/ 672 (45.81 %)Women 
Commits: 731 expressed interest in sports 

394(53.90%) Men/337 (46.lO%)Women 

The data also show that Brown was offering intercollegiate opportunities in all of the sports 
for which the female applicanu who had matriculated expressed an interest in any substantial numbers 
and for which there is intercollegiate competition available. 



Students who take the SAT also comptate a questionnaire (SDQ) v^ich they can have sent to 
the schools to which they plan to apply. Queation 3 1 of tha SDQ instructs raspondants to Identify any 
extracurricular activities in which they plan to participate during college. Or^e of the activities on the 
list is varsity sports. The SAT data show that of the students vrho had their SDQs sent to Brown and 



Natioiial CoNega Board Data Show Greater Athletic Interest and Prior Participation by 
PrgiPKthf t Male Aoriicanta Than Female AaoUcants 
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all univarsitias and who indwatad that thay plannad to participata in varsity sports, mora wara man 
than woman. Spacificaliy, only 38 to 39 parcent of tha respondents who so indicated ware women. 
(Welch Tr. 11/22/94K 

In addition to interest in athletics, applicants to Brown and other universities are also asked 
about their interest in participating in other activities. When one looks at the gender composition of 
those interested in other activities, one finds gender differences. Thus, for instance, of those 
applicants expressing an interest in dance, between 89 and 94% of them are women. Of the 
applicants expressing an interest in drama, 55 to 64% of them are women. Finally, of the applicants 
expressing an interest in music, 55 to 72% of them are women. (Welch, Tr. 1 1/22/94 P.M., pp. 72- 
73). 

The College Board data further show that a. higher percentage of men than women participate 
in varsity sports in high school. (Welch Table 8A; Welch Tr. 11/22/94 P.M., p. 37). (Welch, Tr. 
11/22/94 P.M., p. 38). Finally, the data show that more men have participated in high school sports 
that are NCAA sports. (Welch Tr. 11/22/94 P.M. p. 38) 

D) CIRP Data Show Greater Athletic Interest Among Men Than Women 

The Cooperative Institutional Research Program (CIRP) at UCLA conducts an annual survey of 
college freshman on a number of topics including athletic participation. Data from Brown's most recent 
submissions to CIRP and nationally are consistent with the admissions and SAT data, showing that 
more men than women plan to participate in varsity athletics while m college and have past varsity 
experience. Of the students in the Class of 1996 at Brown, (freshman in 1992) that thought the 
chances were very good that they would play varsity athletics in college, only 41 .45% were women 
of the respondents in the Class of 1992 who had won a varsity tetter in their senior year of high 
school, 41% were women. Finally, of the students who were devoting 16 plus hours per week to 
sports or exercise, only 33*35% of them are women. (Welch, Tr. ll/22'94, pp. 39 41). 

E) 1993 Survey 

In April 1993, an outside, independent company conducted a telephone survey of 500 
randomly selected Brown undergraduates (a statistically significant sample), inquiring into their interest 
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in and past and currant partidpation in athletict.*^ The 500 respondents were evenly divided by sex: 
254 (50.8%) mala and 246 (49,2%) female. The survey results reveal that Brown is offering 
intercollegiate participation opportunities to female student athletes in excess of their representation 
in the pool of interested, qualified students. The following is a summary of the key results: 

• There exists a stattsticaHy significant differential between the [percentage of men who 
participated in high school athletics and the percentage of women who participated in high 
school athletics, a differential exceeding 4 standard deviations. 

• 75.59 percent (±5.28) of men at Brown and 56.10 percent! ±6.20) of women at Brown had 
varsity experience in high school. 

• Men at Brown have had more years of high school varsity experience than women: 2,65 
(1.21) years v. 1 .96 ( ± .23) years. 

• Men are more likely than women to have received varsity letters or athletic honors in high 
school. 

• The differential between the percentage of men and the percentage of women who received 
varsity letter in high school is statistically sigr^i(icant, exceeding 3 standard deviations. 

• Men are more likely to have participated in club sports while In high school than women 
39.92% (±6.02) V, 23.97% (±5,33) of women. 

• The differential between the percentage of men ai the percentage of women who participated 
in club sports in high school is statistically significant, exceeding 3 standard deviations. 

• Men are substantially more likely than women to participate in intramurals at Brown. 

• The differential between the percentage of men and the percentage of women who participate 
m intramurals at Bfown is statistically significant, exceeding 4 standard deviations, 

(Welch. Tr 11/22/94 P.M., pp. 43-45, 49-50, 65-67). 

When the participation rates within gender are translated into relative participation rates and 

normed to the student body enrollment ratios for 1993-1994 and 1994-1995, one finds that the 

survey verifies the findings made from the admissions data, the SAT data and the CIRP data. The 

data show that women account for less than 45 percent of Brown students with high school varsity 

experience and honors: 

• Of the survey respofKients who participated in varsity sports in high school, 42.93% 43.47% 
of them were women. 

'^The survey was conducted by Group Seven Associates, a market and opinion research company 
based m Austin, Texas. The results of this survey was offered in evidence at trial. 
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• Of th« turvtv rMpondcnts l«tt«r*d in varsity sports in high school, 44.21*44.76% of 
them were woman. 

• Of the survey respondents who received ell league, all state or other recognition in high school, 
42.1 1 to 42.65% of them were women. 

• Of the survey respondents who participated in club sports while in high school. 37.54 to 
38.06% of them were women. 

e Of the survey respondents who participate in intramurals at Brown. 24.2 1 to 24.61 % of them 
were vromen. 

(Welch Table 13B; Welch. Tr. 11/22/94 P.M., pp. 50*51). 

F) Brown Offered Dozens of Athletic Participation Opportunities to Women That Were Not 
Being F»ed 

Participation opportunities are the slots on an intercollegiate athletic team that the university 

offers to interested and able students. (Welch, Tr. 11/23/94, p. 115)’* Opportunities may be 

provided by the university for which there are no interested or able athletes to fill in a given year. 

Thus, the number of actual participants on a team in a given year may not, and in fact, do not 

accurately measure the number of opportunities provided by the University. 

Opportunities can be measured in a variety of ways. Opportunities can be measured by looking 

at the capacity of the team based on ‘potential” as defined by the coaches, by looking at the history 

of a particular sport and how many players each team has had in the past, by looking at matched 

men's and women's teams, and by looking at travel squad sizes and comparing them with actual squad 

Sizos Under any of the possible measures, it is clear that there are numerous opportunities on 

women's teams at Brown, as well as all universities, that are going unfilled.’^ 



^^Scrimmaging is a critical part of a team's OroLtice and requires having at least two full teams. 
(Roach Tr. 10/31/94, p. 63). hfowever, the nxperts agree that the teams can and should be larger than 
That Christine Grant, Plaintiffs' expert, testified that the natural limit on a team's size is 2.5 to 3 
times the playing team plus depth. (Grant, Vr. 10/26/92, p. 23; Tr. 10/27/92, pp. 80-81). David 
Roach. Brown's Athletic director, testified that teams should have up to three times the number of 
ptavors as are on the field at any one time. (Roach, Tr. 10/31/94, p. 82). Charles Neinas, Executive 
Director of the CFA, testified tliat a team needs to be at least double the size of the playing team plus 
depth (Neinas, Tr. 1 1/1/94, p. 79). Grant Teaff, Executive Director of AFC A testified that a sport 
needs three individuals per individual playing the sport (Teaff, Tr. 11/17/94, p. 63). Therefore, 
softball should have 27 players; volleyball, 18; soccer, 33 and the like. 

^^Additionally, there are upwards of 2800 female students who at the time of application 
expressed an interest in sports. (Welch Tables 30A-30D). If these women came out for and roniained 
on existing teams, these opportunities could easily be filled. Alternatively, these women 
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1. Womm^t Ttamt^ Wot Rteching C«p«cttv At Dtfinid Bv Coachti 

Th« co«ch«t of th« woman's univtrtity'furid^d ttams at Brown u.iiformly testified as to how 
many players they could each have on their respective teams, that is the maximum capacity given 
present resources. When these numbers are compared with actual squad sizes for 1994>1995, it is 
clear that there are at least 76 women's oppoaunities going unfilled based on what the coaches 
believe the teams can suppoa. If these opportunities were filled in 1 994' 1 995. women would account 
for 48.8% of the athletes on university-funded teams, welt within even the two standard deviation 
measure applied by Plaintiffs. 

2. Women's Teams Art Not Reachirtq Capacity as Measured Bv Past History 
The difference between the largest size a team has been and its actual size in '93-94 

represents paaicipation opportunities that went unfilled. In 1 993'1 994. there were approximately 101 
pa.ticipation opportunities (409 opportunities minus 308 participants) offered by Brown to women 
student athletes that wore not utilizod. This reflects demonstrated capacity and opportunities on 
existing teams. (Welch Tr. 11/P3/P4, p. 13J.” Had the women's squads been at their maximum 
over the previous four years in 1993-1994. women would have accounted for 48.4% of athletes on 
university-funded teams and 46% of all athletes.^’ 



misrepresented their interest on their applications. 

university is clearly better off filling the opportunities on existing teams ra*' ^.r than adding 

new teams. 

^^Or. Welch conducted a similar analysts looking at the previous eight years and counting track 
only one time. He found that had the women's squads been at their maximum over the previous eight 
years, female representation would have been 48.24% for university funded teams and 45.55% for 
all athletes. (Welch Table 19; Welch Tr. 11/23/94. pp. 1 1-221. 
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3. WofTMn's Tmths Art Not Rttching Capacity At Mtaaurtd by Matchtd Ttam 
Coittpartaona 

Nearly all of the coaches that testified were in agreement that, with the possible exception of 
lacrosse, the men's and women's teams of matched sports, can be and should be the same size.^* 
Looking at matched teams, one again finds that in 1993-1994, there was excess capacity on the 
women's university and donor-funded teams that was not utilized; specifically there were 85 
opportunities that went unfiKed in 1993-1994 based on matched team comparisons.^' Welch Tr. 
1 1 /23/94, pp. 35). The addition of 85 more women would have brought the representation of women 
among athletes to welt within two standard deviations of the student body enrollment in 1993-1994. 
The same is agair^ true in 1994-1995; based on the squad sizes testified to by the coaches, there are 
84 opportunities on women's teams that are going unfilled. 



Brown University is subject to the Ivy League's rules on travel squad size. For each team, 
men's or women's, there is an established travel squad size. For matched teams, with the exception 
of lacrosse, the men's arid women's travel squad sizes are exactly the same. There is no reason, other 
than different interests and abilities, why the men's and women's teams should not equal or exceed 
the travel squad limits in size. Yet, ail of the men's teams, except swimming, exceed the travel squad 
in size in 1994-1995, whAe onfy the women's crew, cross country, field hockey, soccer, and squash 
teams exceed the travel squad size.*^ 



^'Women's crew (Murphy, Tr. 12/7/94, p. 50); women's soccer (Pincince, Tr. 12/7/94, p. 182; 
Adair. Tr. 12/8/94, p. 13); women's basketball (Dobbs, Tr. 1 2/8/94, pp. 58-59); women's ice hockey 
(Gaudet, Tr. 12/8/94, p. 25);women's baseball (Almon, Tr. 12/8/94, p. 46); women's tennis (Taylor, 
Tr. 12/2/94, p. 200; Woods, Tr. 12/8/94, p 109); women's track and cross country (Rothenberg, Tr. 
12/1/94, pp. 173, 178-185-186). Even Donna Lopiano, Plaintiff's rebuttal expert, testified that men's 
and women's basketbafl, cross country, track, swimming and dive, soccer, end tennis teams could bo 
the same size. (Lopiano, Tr. 12/2/94, pp. 40, 44-48). 

^If one sub t r ac t s out the additional opportunities on worr>en' s softball, ice hockey and lacrosse, 
the teams about which there was any dispute over their comparability to the men's team*, one is left 
with 53 additional opportunities. If these opportunities had been filled, the female parr vipstion rate 
on university-funded teams would have risen to 46.8% in 1993-1994, well within the two to three 
standard deviations required by Hazelwood . 

’^n 1993-1994, al of the men's teams equalled or exceeded the travel squad size. (Welch 
Table 24; Welch Tr. 11/23/94, p. 22-23). 



4. Women's Teems Not Even Reaching Capacity as Measured by Travel Squad 
limits, an Objective, Consistent Measure of Opportunity 
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if one compares actual team si 2 es in 1994-1995 wtth the travel squad size, one finds a 
difference of at least 21 slots, slots that are available on the travel squad which are going unfilled on 
the women's teams The cumulative deficit between the actual squad sizes in 1 993-1994 as eported 
on the NCAA sponsorship forms and the travel squad sizes was 32. (Welch Tr. 1 1/23/94, pp. 20-21). 

If the squads m 1934-1 995 were increased to travel squad size, the representation of women 
would increase to 43.4% of all varsity athletes and 44.9% of athletes on university-funded teams. 
Similarly, if the women's squads in 1933-1994 had been increased to travel squad size, the 
representation of women would have been 41.03% of all varsity athletes and 44.22% of university- 
funded vaisity athletes (Welch, Tr. 11/23.'94, pp. 23-25; Tr. 1 1/29/94, p. 14). 

G) 461 Measures Show That A Higher Percentage of Men Than Women Are lntert"*iJ hi 
A nd Participate In Intercolleotate Athletics At Brown 

A higher percentage of men than women are interested in and able to paaicipate in varsity 

dinictics at Brown University. (Welch Tr 11/22/94, p. 38) Brown presented 461 different 

calculations of interest at Brown and nationally, none of which wero refuted by Plaintiffs^’ and all of 

which vj-ere rcrisistent with one another These measures show that Brown's participation 

opportunities exceed its own students' expressed interests anJ abilities, and the national interest rates. 

1 . Admissions Data Show Greater Athletic Interest Among Male Applicants Than 
Female Applicants 

The admissions office maintains a computerized database on its applicants. In completing their 
applications, applicants are asiced to identify their interest in sports; this information is coded onto a 
computerized database. For the Class as of 1994 through 1998, the proportion of men who 



^‘Even Christine Grant and Donna L apiano, Plaintiffs' experts, acknowledged that more men 
than women have the ability to participate at the intercollegiate varsity level. (Grant, T. . 10/27/92, 
p 69; Lopiano, Tr. 12/2/94, p. 67). 

^^Dr. Welch verified the accuracy of the computerized admissions database by several methods. 
First, he compared the hard cooies of the applications of 50 randomly selected students in each of the 
five classes against the coded, computerized data he had received. Although he identified 13 possible 
coding errors among the 250 ipplicants, the errors had the effect of overstating women's interests. 
(Welch Table 2A, Welch, Tr 11/22/94 P.M., p. 31). Second, he conducted an internal consistency 
verification by checking determine whether the athletes designated as coaches' finalists had 
identified their interest in that sport; 95% of them had. (Welch Table 10; Welch, Tr. 1 1/22/94 P.M., 
p. 29). Dr. Welch engaged in other data verification which confirmed that female athletic interest is 
not undorrepresented in the data as the result of any coding errors by looking at 6000 applications. 
(Welch, Tr. 11/22/94 P.M., pp. 32-33). Finally, he concluded that the consistency between the 
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oxpr6SS6d an inttH'dst in participating in sports at tho time of application consistently exceeded the 
proportion of women who have expressed interest, (Welch Table 1, Welch Tr. 1 1/22/94 A.M., pp. 
70-71). Indeed, the difference is statistically significant. (V^elch Tr. 11/22/94 A.M., p. 74).” As 
a result, women constitute toss than 50% of the applicants who expressed interest in participating in 
athletics. Speciftcally. when the numbers are normed to the 1994-1995 student body composition, 
they show that women constitute between 42 and 45 percent of the applicants who expressed interest 
in participating in sports. (Welch Table 2 Welch. Tr. 11/22/94. a.m.. pp. 76-80). 

HJ Plaintiffs Faied To Account For All Intercollegiate Participation Opportunities Offered 
To Woman: Therefore. Their Analysis Is Fatally Rawed 

Plaintiffs in Brown and their expert Dr. Gray focused solely on the university-funded and donor- 
funded sports offered by Brown and ignored in their counts, athletes who participate on teams that 
regularly engage in intercollegiate competition, that is the athletes who participate on the co-ed and 
worric.rs sailing teams, the women's water polo team and the women's club soccer team. Each of 
these teams regularly engage in intercollegiate competition at the varsity level. (Ward. Tr. 12/8/94, 
pp 133-134. 139). 

According to the OCR's policy interpretation, intercollegiate competition includes club teams 
that compete at the varsity level Soecifically. footnote one of the Policy Interpretation provides: 

The regulation specifically refers to club sports separately from intercollegiate athletics. 

Accordingly, under this> Policy interpretation, club teams will not be considered to be 

intercollegiate teams except in those instances where they regularly participate in varsity 

competition. 



admissions data, the College Board and the ClRP data lends further validity to the admissions data. 
(Welch. Tr. 11/22/94 P.M., pp. 33-41). Indeed, the fact that the admissions data shows a female 
interest rate 3 to 5 points higher than the ClRP data suggests that the admissions data overstates 
female athletic interest. Interest may also be coded in the absence of self-identification if the applicarit 
indicates elsewhere on his or her application that she is particularly talented in a sport, participated in 
high school sports, or if tl^e Ulent becomes apparent when the applicant is before the admissions 
commiuee. Plainti^s submitted no evidence to rebut Dr. Welch’s analysis of interest or to show that 
there was any error in the admissions data that was other than random error or that lead to the 
undercount of female interest. 

”Also. if one looks at statistics regarding dogroos conferred in different fields of major, one finds 
that the representation of women varies widely among academic disciplines. (Welch, Tr. 11/23/94, 
pp. 95-96I. 
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F'ederai Register 7141 3, n.1 (December 1 1,1 979). 8y deliberately failing to count the 'emale athletes 
who participate on club teams that regularly compete at a varsity Itwel, Plaintiffs artfficially deflate the 
female participation rate, thereby misleading this Court When these additional participants are taken 
into account, one finds that In 1994-1996 women constitute 44 8% of the students participating in 
intercollegiate athletics at Brown Th?se numbers must be counted for purposes of participation 
opportunities 

1 1 Plaintiffs Ignore Fluctuations tn Student Body Enrollment 

The gender composition of Brown's undergraduate population shifted by 5 an i 2 percent in 
ttie past four years, from 45 6% female in 1989-1990 to 51.5% female in 1993-1994 Dr Gray 
acknov/ledged on cross-examination that she would expect the itudent body to be constantly 
changing (Gray Tr 10/4 '94. p 74». Nevertheless, her analysis is based on a single, snapshot 
measure of the student body enrollment lEx. 91* 

Plaintiff's approach leads to the conclusiun that urmersitics nmst adiust athletic offerings 
annually in response to fluctuating student bodv ratios Such a result is absurd and wooid create 
impussiblt administrative problems for athletic departntent.s throughout the country The more 
appropriate approach would be to compare participation opportunities with student bodv enrollment 
over the course of several years 



lo bring the projected '94-'9b participation rates on univeisOy funded teams to within 2 
standard deviations of the student body enrollmer .. Di Vv'elch estimated that ibrji-e would have to be 
17 to ff more women pai liCipating (Fx JJJJJ. Welch, Tr 11 22 94 PM. pp 3-7. Welch, Tr. 
1 1 23 P 351 At 3 standard deviations which fias been accepted by the U S Suprerre Court m 
CtL^ja.neda and Ha_/cl.vugd. he found 49 more female athletes would be needed (Wpicf* Tr 1 1 -2? 94 
p M r 7) 

^Applving the same analysis to tl.o 1993 1994 N.C.A A sponsorship lists data, Dr. Welch 
coiKludcd that Brown would have needed 72 more women or 74 fewer men to have met the two 
standard deviation test or 46 more women or 50 fewer men to satisfy the three standard deviation 
lest IWcich Tr 11 2? '94, PM pp 9 10} 



J} Defendants In Brown Provided Extensive Evidence Of Unfilled Opportunities Being 
Offered To F emale Student Athlete s 
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Defendants demonstratad at trial that there are upwards of 75 to 100 partictpation 
opportunities that exist on women's teams that are not being filled based on past capacity and 
coaches' own testknonv about what is team capacity, it is clear, therefore, that Brown it offering 
participation opportunities substantially proportionate to student body enrollment even by the two 
standard deviation measure, let alone the three standard deviation measure. 

Or. Welch conducted several hundred comparisons of interest and participation rates and 
opportunities in 1993*1994 and anticipated participation rates in 1994-1995. Based on the more than 
240 comparisons he did using 1 993-1994 participation data, he found that in more than 90% of the 
cases there was no statisticaKy significant difference between the measure of participation and the 
interests and abilities of Brown's students. Using the 1994-1995 data, he found there was no 
statistically significant disparity between actual participation rates and the interests and abilities of 
Brown students. Plaintiffs have done none of these analyses and would prefer to ignore them. 

IV. CONCLUSIO N 

m sum, the courts have consistently failed to recognize the obvious as it relates to Title IX. 
All the evidence, and it is totally uncontroverted, shows that womers relatively speaking are less 
interested than men in participation in intercollegiate sports. The OCR has recognized this phenomena, 
where the courts have not. Any objective trier of fact must decide that he or she should not give 
deference to the shiftir>g positions of OCR. However, if a court does grant deference then it must look 
at which is a "participation opportunity,* what is "substantially prcportional* and how does OCR 
mandate determining interest. If a court does that, it must find universities such as Brown to be in 
compliance with Title IX. 

wA*st..irrr2 io«ettt'4909o 
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North Carolina State University 



College of Humanities and Social Sciences 
Department of Physical Education 



Box 6111 

H*lngh. NC 2769&4J1 1 1 
F\Xi9l9)51vV6l49 

May 24. 1995 



The Honorable Howard P McKcon 
United Stales House of Represcmatives 
Washington, IX* 20515 



Dear Rcprcsentai.’.e McKcon. 

Since you arc a member ol the Subcommittee on Post Secondary Education, which is 
ihe committee that will most likely deal with the issue of the College Football Associaiiim 
and the American Football Coaches Association asking to be protected from 'I'lile IX. 1 urge 
><*u to support women’s athletics and dens this protection! 

I have several reasons to support this position. You should not support an affinnaiise 
action program ii> protect fotUball. because football players have been anything but 
disadvantaged. Neither football, nor any institution or program, should be allowed in lusiifv 
gender discrimination based on the excuse that it cannot financial ly afford to ireai male and 
lemale students equally - finances have nothing to do with the law! ITnally. excluding 
football from Title IX wa>uld give this sport the license to continue excessive program 
e.xpendiiures. and to justify sctmols giving 1(X) 150 nmre athletic opportunities ftir male 
athletes than lor lemale athletes This is mn right’ 

I have a niece wht> is IJ years old Wnen siie goes to ci>llcge in o vears, i wi>uiu like 
her to have the same amount of opportuniiv to paiiicipaie as an athlete as all male students 
have now. I did not have those t>pportuniiies when I was m college u is time foi a change’ 
Most universities arc not even close to being in compliance with litle IX‘ 



SinoTcIv , 






Kathy Davis 
AssiKiate Pro lessor 
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STATEMENT OF CEDRIC W. DEMPSEY. EXECUTIVE DIRECTOR 



NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 



TO THE 



SUBCOMMITTEE ON POSTSECONDARY EDUCATION, TRAINING AND LIFELONG LEARNING 

On behalf of the National Collegiate Athletic Association (NCAA). I am 
pleased to submit this statement and accompanying information to the Subcommittee 
on Postsecondary Education, Training and Lifelong Learning for its consideration 
as It reviews Title IX ‘ the Education Amendments of 1972. 

The NCAA is a voluntary association of nearly 1.100 instltui .ns, 
conferences, organizations and individuals devoted to the sound admi tii strat ion ol 
intercollegiate athlet .cs . The primary pur-pose ot the Associal loti is to maintain 
intercollegiate athletics as an integral part of the educational program att.3 th». 
athlete as an integral part ot the student body. Ar t i v 1 1 i «-■!; of the N'“AA 

! .^mbership include- formulating rules of play lor NCAA sports, conducting national 
- namf.i 'T.-.l'ii pG . adopting and enforcing stanjaid.-; ol ol iq ibi 1 1 1 ■/. ar.d stud-/im all 
1 hares ct intercollegiate athlericj. 

In 1992. the NCAA completed a study designed spc' 1 1 i cal ly to at.aly;:-- 
i-xpo;id j t ui o j for wtjmen's and men's athloticr i.rogr.ims - At I achment No 1). »<hile 
*1.0 study was not designed to gauge Title IX compl laticf, much ol the dita. in 
lact, indicated problems with comnl lanre : ntvdergraduat e er.rol lmi»nt was roeohly 

i*'.etily divided by qendei . but r.en constituted t9.?' percent ot the pai t ic ipant !. in 
i:.t t-i .-wl 1 eg lal e iithl*'tii*:i and th»-ii pr '--gr am.-. ivCfived ar>prf-x i ir»il <- ly 'C - * 

t tif athli'ticG r.cho 1 ,Ti t;h 1 ji tund.'-,. 7' per rent ni ^'pioratino bu in and ai p»’-ieent <d 

j «• 1 >11 t ing mt ri‘-y . 

■ih»- ji-jM.tt '. tii.dini ll.ii IP' tn-y i :s r.['<*rit till ir* n ■ ir gi .imo t J, \j. r. 

[i-qiams i .* exjd a i :n -d iti laigi' (.art by the bi'i t»:d r.i-j ■■ parti.-ii ■» i ■ r. 

tit’ll ■''IK-giate .il li 1 it t ■ eX' ■■.*d ■ weim-n’;. | Ml t 1 ■ ■ j | ) -y » j.il,- •} { J. 
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With much of this ratio due to football and the lack of a comparable sport for 
women. With respect to accommcdat ion of interests and abilities, offering 
football ordinarily increases the number of participation opportunities provided 
to men and therefore also is likely to increase the number that must be offered to 
women to accommodate equivalently their athletics interests and abilities. 

In the spring of 1992, foil .wing the publication ot the study, then UCAA 
Executive Director Richard D. Schultr said. ‘Wt- must be pioactivtr. we must Le a 
leaaet . We have the resources within the NCAA, and with the people wc cari call 
•'li. to deal With this pichlem and solve thin problem. Ti.is in nv-ie tlii:. 
financial issue, its a moral is&uo well.* The NCAA ostabl i i.hed a task t . i . ir 
as ^he tit St step in addiossing the- picklem, chotying it with delii.inM 
*-ji:ity. .•xan-inin; M' AA policies rr .valuate tl.eii impact on oen.loi equit'. . i 
: I no n •(dth rrw.ni ir.o.^.. xn i :.o riAli^sno i*-i. j»-i • 

. :.t "1 • . :).i' . .r hl.-j i . 



<ircuj- of 1 »• vcti:.; n-ri ■ ! ; 



: ■ I I • - ' nt 1 i.a v • 3 y fji AA .] i v 1 : 1,1. 1 Ic-.x-l v^ithin ai. l:. ; ■ 

i ; 1 *■ ;.! t ; ♦ lei. I - .» * h . i-t ♦- i ■ 1 • ' . j 1 .■ ■■.■i- n C' n i I ^ 1.' wit;, 

* '■ ■>:. 1 1 ::o :• »■ ; Vii. ji,.- t t, k t : . ,s- , in' • i w : ,l 

n«- •x.\ 7 .i:.i ij. 1 ivi 3 -.;i : 1:, nil : ..1. 1 u :■ t:, i ' }>- ■ ’ •; 



; I ; a t .1 N /V'l 1 t o .i lat i , i.;- a:. a 1 1 ' 1 ■ 3. i r. .n-n i»*i equ H y . 



v^-i ? . . u; -i,. 



'/■ -J . 



j.i. iv- I . ■ . 



a, i t 



I ' I 



. ■Vi: u »*. cl jI . ■ 



I 



■ .. '-■• 1 . .1 J . 



lt(* .-1 ■ : ’ 



» I J « 1 ;3' M. . 




he i^rel iminaiy report, wore cononieied in pieparinq 



the tinal reivirt (Attachment 



The report detines gender equit/ in institutionally sponsored 
1 liter col leg late athletics and enumerates its principles. It issues specitic 
guidelines tor promoting gender equity among NCAA members and at other educational 
levels. The report recoaunended, and the NCAA subsequently adopted, legislation 
»Micouiaging the giowth of emerging sports and changing financial aid practices to 
Letter ptomote women's athletics. Also recommc*nded and adopted Ijy the membeinhip 
was the principle ot gender equity incoipoiated into the NCAA Constitution 
.Attaclimeiit tto . U. The task force endorsed the NCAA lixecut ive Co^ittee's action 
to assure that men's and women's sports were treated equitably in the 
odwir.istration of the NCAA's 79 national champ ions h ipt, . In addition, the task 
force encouraged the NCAA membership to include adherence to the principle ot 
gender equity as a condition of certification under the newly developt^d Division 1 
athletics certification program. The athletics certification program adopted by 
the membership does include this provision. 

The report concludes with a call to action. The task force emphasized that 
gender equity could be achieved only through the action and commitment ot 
individual institutions as represented by tlu-vr chief executive officers and 
governing bodies, including state legislatures. Data compiled in the NCAA 
Participation Statistics Report indicate a positive response to this call. 
'Attachment No. . 

A total of 29S. 174 student -athletes participated in NCAA sports in 1993-94, 
the highest level since the 1986-87 total of 29b, 283 and the second highest 
recorded since the NCAA added women's uports in 1982-83. Women student -athletes 
bloke the 100.000 nwirk foi »-he first time, with 106,190 women taking part in NCAA 
competition in 1993-94. 'The number of women student -athletes at NCAA institutions 
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It 
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I J - t : t . ijt •. 



I.i.ai. .... .r.| 1 V. 1 v.-i , -ujJy ‘ ‘ii /■ -.j. 

“ ■ '• ul 1 A whfii.- athlot j'.':. d%*} '.i j t n-. i.t . 

M-f-t :.tf..0vv n. t.Kjt di5..«n.j,oari. j i.sl u -it i .• r. . 

financial aar. i m t h- .n-i..-xal oj-nalinq funds of t ht- ir. . 

i-' taHoi. out ot tilt- j.ivt M-, li-i-iiio an av..*i aqo deficit .>1 ?1 ’Jij , (lOO . 

t-iviaiori I A It; i.iiKjn- u. ft,. ll.- jf sp,-i I a and la t li»- only <ti-/i:.i': 
ievtqtm.-s t^xcet^dod ^xj-viiat^a in a iMifiity ot football and mon a Ivirk.-ttoU 
At. Hit twc-thiidt. of fit 1 . 1 11 ani ,.i otn ams m y. 

a plofit. i-CL'tLall fiiaiams. 1 .» M y . r.hcwoj a qioalct picfltabilii 

p,v.-t stu.iles. Fol all cthoi division , f.*w t in any sport.*' nc^nci at **vl 
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. 'I'liv <\vetdq<f athl«i>tics dopat t roont in Divisxonji 1 AA. 1 AAA, II and 111 rm 
.1 -I*-!;* t* . wlion incofiH.* 1 rom iht^ir owrt i n-'-.t 1 1 ut ion i :: irt>unti‘d. 

'Du- ot j nt or ro 1 1 eg 1 at fr athleti«“ii 1 1; risitig but it ii: also a ro »ii<i 

invosca-oi.l . Intercollegiate athletics oflei interested and able stud.-nts 
'll : 1 1 1^:» 1 1 les to puisue exce I l*‘nco in a chosen endeavoi , develop sclt ent •-.t., 
f xper lej; 'e the lessons of cocnpel it ion, develt>p phiysical and leadership skills, ai. I 
I c- 1 .u * > i a toAHi. The t>enefits to bo d^‘l■lved 1 1 om participating in spoils ai-- 
viiual. * ■ -.t daughters as they are to om sens. It is i hu goal cl the Nr.^xA at.d 

i*r. itutit'ns to provide .tlhlclK' .*j [^->1 t un 1 1 i e; oiiuitably. Th<- d.ji .i n> 

1 j ..-1 j.-j I hi* subcororai tteo iitdicate t h-ii progiess is being m.ide t.iw\j i 
.f i.iv.i;. j * P-' gc.i 1 but touch needs to be* dots*. 
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INTRODUCTION 



Barkyron nd of the Study . 



In January 1991. the NCAA Council reviewed a resolution submitted by the 
National Association of Collegiate Women Athletic Administrators (NACWAA) re- 
questing. among other things, that the NCAA undertake a study to analyze ex- 
penditures for women's and men's athletics programs. The Council forwarded 
the resolution to the NCAA Committee on Women's Athletics for review and rec- 
ommendations. After review by this committee at its February 1991 meeting, 
staff members developed a draft survey form, which conformed to the specifics 
tions of the NACWAA request, and submitted it to the Council. An ad hoc group 
of Council and Committee on Women's Athletics members reviewed the draft and 
modified it to ensure its appropriateness for all divisions. Ultimately, 
three separate forms were developed, each designed specifically for one of the 
three NCAA membership divisions. The differences in the data collected for 
each of the three divisions were determined by ad hoc committee members from 

each of th.e three divisions. These forms were sent to the chief executive of- 

ficers of the NCAA member institutions with u cover letter explaining the gen- 
esis and purpose of the study over the signatures of Richard D. Schultz. NCAA 
executive director: Judith H. Sweet. NCAA president: and R. Gerald Turner, 
chair of the NCAA Presidents Commission. The forms were mailed June K. 1991. 
and a return date of July 12. 1991. was requested. A good many potential r *• 

spondents .isked for an extension of this deadline. On August 19. 1991. .-x fol 

low-up letter was sent to the institutions that had not responded. 

Usable questionnaires were received from 6A6 institutions, with the following 
breakdown : 



I -A 


98/106 


92.4 percent 


1-AA 


72/89 


80.9 percent 


I -AAA 


83/103 


BO. 6 percent 


1 1 


lb6/218 


76.2 percent 


III 


227/331 


68.6 percent 



Coding and Keying Procedures . 



Upon receipt in the national office, the completed forms were given extensive 
review utilizing guidelines developed for the review. Among the guidelines 
were procedures for dealing with the followitig: 

1. nmi rrod i rem.s . Calls were made to those institutions whose surveys con- 
tained omissions. In some cases, the data were simply unavailable. In 
those cases, the data were coded as "missing values. 

2 . Two or more responses for one item . There were occasions, especially in 
the range of practice times, when two or more responses most adequately 
described the situation at a member institution. Telephone cotjtact was 
made to try to ascertain the most common time. 

3. Combine: * Rnl.-xrles . Coaches are often involved in more than one sport. 
Frequently, institutions were able to allocate amounts of salaries to each 
sport: when this was not possible, the salary was simply divided by the 
number of sports and allocated among the sports on an equal basis. This 
was the approach utilized where the coaches' responsibilities involved two 
or more teams of one gender or where they involved teams of each gender. 

1 
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**• g j^ p . snse s. recru i Tl nr -expenses and schoiarr.hi pg cross 

country and track were so often combined in these areas that, after futile 
attempts to separate them, they were finally left as reported. The result 
IS mat expenditures for cross country, as reported here, are probably un > 
der estimated and the expenditures for track and field are probably overes- 
timated. Totals, which report average by institution, reflect expendi- 
tures for both sports, and are. therefore, not distorted. 



An.*: 1 V r: i g . 



The data were keyed in 11 files and transferred irom tape into a Paradox' 
database. From Paradox, the SAS library of statistical packages was used to 
compile the descriptive statistics. In each case, the statistics were ^irst 
run on a sport-by-sport basis: i.e.. data from all institutions reporting 
j.ponsorship of a given sport were added together and means were computed for 
that sport. For the institutional averages, each institution’s data in a 
given category (e.g.. men’s scholarships) were summed; these sums were then 
combined to produce a grand total. The grand total was divided by the number 
of institutions reporting to yield an average per institution. 



If three or fewer institutions reported data in a given sport, those data were 
omitted from the tables. This occurred most often with regard to salary in - 
jormation. 



n isc’jssior ) . 



The data can be evaluated from a variety of perspectives, and for that reason, 
care has been taken to avoid offering conclusions or commentary thereon. One 
such perspective is the view that gender equity in intercollegiate athletics 
represents a moral and not Just a legal imperative, and that responsible ad- 
ministrators should analyze the data in that context, asking themselves if men 
and women student - athletes are indeed treated equally. 



It must be noted, in this regard, that the data offer only a partis* v.l«w ui 
gender equity in intercollegiate athletics. They do not. for example, lend 
themselves to qualitative analysis: for example, they do not show whether one 
team receives new uniforms every three years, while another team’s uniforms 
are replaced every year: or whether teams have comparable lodgings when they 
travel off campus. Equally important, perhaps, the data do not reflect poli- 
cies and practices on any individual campus, but merely show average quantita- 
tive data by NCAA divisional category of institution. 



The data can also be analyzed in terms of some of the requirements of Title IX 
interpreted by regulation and Federal policies. In general, 
iitie IX currently requires that athletics financial assistance be allocated 
in proportion to the number of male and female participants in intercollegiate 
atnietics. that all other benefits accorded participants be equivalent and 
that the athletics interests and abilities of enrolled women students be ac- 
commodated to the same degree as those of men. 



ecause the study was not designed with a view to measuring Title IX compli - 
ance. much of the data is either not relevant to such an analysis or repre- 
sents an imperfect measure of average conformity to Title IX. Certain of the 
data, however, may give a rough indication of the extent to which NCAA members 
have responded on average to come of the requirements of the statute, specifi- 
cally with reference to the relative provision of athletics financial as-is- 
tance and coaching assistance to male and female student - athletes . as well a- 
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i: vir.ioJ. c: «-.;^JivaJont occJi-oti : ive oM-t-r t uni t ion in liko nportn. It i 

<*c.{ ".anino,: . ‘.ow. vor . that. thoi>. .juant itaiivv oata i ef;i oiitjr.t . oven in rh-s.. :n- 

nt jr.cen. only a liciited Deasuit* on avttca^:,*- oi <. cni oi ci t y to Title i.*. . 

Finally, it it; imporT.int again tc rccoguir.o that the avoragon contain*'<i in the 
charts that tollow do act represent an idei.1 against whi^h an institution can 
measuie itself -- either in terns of la**' or one's indiv.dual sense of gender 
equity •• rather, they ireprosent only quantitative avera^'es ci certain current 
conditions at reporting institutions. 



The National Colhglate Aihleti'; Association 
Hru-rli S. 19'>: Ml-li.'UFW . ssa 
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1 L'chr ’ arch* p-'; T.^tal 

Mer. iiftiJLflJLfi 


Total 

L-ollaia 


a Nucter : full athletics grants 16. ^llA. 929 

11 . aid a*«:icc ir. 199C 91 




1. Noaber cf pattlal athletics grants ^ 1 wl91 . jt9b 

l.^ aid awarded In 1990 0} 

«. Nutaber of athlelirs grants-in- !-.Cl S 13.119 

aid exrendcd tc the fifth year 
11 19VC 91 





K-^ci^r. 



a. Total expenditures for athletics prograas 

b f^curewH cf revenue for atl.leiics programs 
icheck all that apply). 


r. Id'C'- 


(1) Cate receipts 


86.2 70. 1 


(2) Student activity fees (athletic." fee) 


4A.9 43. 1 


O' Student activity fees (nor related to 
athletics 1 


38.3 3 7 . : 


i9) Guarantees and options received 


2JLJI iiLJ 


(3) Conti Ibut ions from alumni and others 

(6) Distributions from conference or other 

organizations for bowl games, tournaments, 
t elevlalon 


83.8 79.0 

iJL^ 42. S 


(7) Direct state or other government aupporr 
3. Coaching pe raonn* 1 /support staff. 


46.7 43.3 



a. Ll*t the Duabor of coacbaa (those receiving benefits) . 

Kcn'e program- 6.77 Uomen'a progran: 3.31 

b. List the number of part 'time coaches; 

Men's program; 6 . 09 Uomen's program <i ■ 36 

c. List the Dumber of graduate assistants: 

Men's program: 3 . Q1 Uomen's program 2.1b 

d. Number of certified athletics training staff available to programs 

Men's program: 1 .63 Women's program. 1 .63 

4. Number of full T ima und er gradumta stud anta at this Inatitutiop. 



Man; 2.033 Uomsn: 2.364 

3 . Aatins -- man to woman. 


Ratio: 0.87:1 


Participation ~ 2.11il CrantS'in-ald •• 2.13 il 

2C 


Total ampandlturas ** 2.13 
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..e repo.. ,en.e. 

colUgi.te «thl.tics .nd ^ “ long IxA members snd « other 

guidelinee for prooiotlng gender ^rty | j ^he estebl rshment 

^ncetrcnel levels. NC*A >-*«^Vrnlciel el prectrces is recose,ended . 
of emerging sports end coesiittees, with edvice on their 

There is cotnnienC for »P«cific NC^ c ^ action, 

practices and regulations. of deliberation clearly showed 

Sot just by the NCAA but by of individual 

„es criticel to chief executive officers end gov- 

institutions a» represented ^ i^i.iatures Appendices provide appro- 
erning bodies, including End notes contein stetements 

priete supporting flee members on specific points of the 

of separate views of •oeciflcally sumnaries of contnentary re- 
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REPORT PROM THB NCAA GKNDBR-BQUITT TASK FORCE 

Introduction. 

Intercoiiegxdte ochlotics offer interested ^ 

experience tho lessons of coti^^etition de^eloo nh opportunities to 

be part c£ a tean,. and cn^oy the^eTves leadership skills 

grams require cooipetitive parity, universal « d athletics r,r- - 

an opportunity to f^articioate and consistently applied i-uUs a - 1 

those conditions. 1^ there iV cl e^r "c assu*;’.! 

viding the last one to women ^'^^dence that it has net succeeded m pr-- 
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The task torce appointed was a diverse group of 16 voting members representing 
every NCAA division and every level within an institution -- from president to 
student -athlete -- assisted by seven consultants with specific knowledge and 
points of view. The task force wae divided into two subcommittees, one to ex- 
amine individual institutional standards and the other to gauge the impact ct 
NCAA regulations and practices on gender equity. Over the course of a year, 
the task force as a whole considered its subcommittees findings and 
recommendations, hoard the iccormed opinions of its consultants, evaluated con- 
siderable evidence, debated the positions brought to the table by a full range 
ot interests and agreed upon a preliminary report in April of 1993. That 
report was sent to the membership; and the task force's cochairs traveled to 
San Francisco. Chicago, and Washington D.C.. for NCAA-sponsored public meetings 
to hear coninents about the document and the process that produced it. Testi- 
mony from those hearings, as well as written cooroentary sent in response 
preliminary report, wore considered in reaching the report's final form, which 
follows . 



2. Definition of Gender Bqaity. 

The task force defines gender equity in this manner: 

The Association asserts the value of equitable participation and treatment of 
men and women in intercollegiate athletics through its structure, programs, 
legislation and policiss. It i« ths rssponsibility of the Association to act 
affirmatively to assure equity in the quantity and quality of participation m 
women's athletics. 

At an institutional level, gender equity in intercollegiate athletics describes 
an environment in which fair and equitable distribution of overall athletics 
opportunities, benefits and roeourcoa is available to women and men and in 
which student -athletes, coaches and athletics administrators are not subject to 
gender -based dlscrlminatioti. 

An athletics program be considered gender equitable when the participants 
in both the men's and woMsn'e sports programs would accept as fair and equi- 
table the overall program of the othar gender. No individual should be discrim- 
inated against on the basis of gandar, institutionally or nationally, in intor- 
collegiata athlatlca. 



3 . Prtnclplaa of oeode r Sqalty. 

The following principles are those the Association and its member institutions 
should follow regarding gender equity. Legislation should be presented to the 
membership to have these included in the "Principles for Conduct in Inter- 
collegiate Athletics* section of the NCAA Manual. 

a. It IS the responsibility of the Association's members to comply with Fed- 
eral and state laws regarding gender equity. 

b. The Association should not adopt legislation that would prevent member 
iii ;t ilut ions from complying with applicable gender-equity laws. 
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c. The Association should adopt legislation to enhance taember institutions' 
coopliance with applicable gender-equity laws. 

d. 'Hie activities of the Association should be conducted in a manner free of 
gender bias. 



4. Ouidellnes to Prooote dander Equity. 

The task force has developed the following guidelines to be used to proowte and * 

to achieve gender equity. 

a. Institutions should support intercollegiate athletics participation oppor- 
tunities for males and females in an equitable manner. Tlte ultimate goal 

for each institution should be that the numbers of male and female ath- e 

letes are substantially proportionate to their numbers in the institu- 
tion’s undergraduate student population. Addressing the interests of 
women athletes, including development of efforts to expand those inter- 
ests, and continuing efforts to increase opportunities are appropriate 
pathways for realizing ths ultimate goal of substantial proportionality of 
participation. Thus, the (a) participation, (b) efforts and <c) interests 
tests of the Title IX regulation are the appropriate teste for equitable 
participation . 

b. Aji important concern in procaoting and achieving gender equity is generat- 
ing and sustaining the financial resources necessary to support and 
enhance participation opportunities for women. The history of some insti- 
tutions is that those resources have been primarily and disproportionately 
generated by men's sports, usually football and men's basketball. While 
this fact cannot be used to set those programs outside of gender-equity 
considerations, it should be understood that, at some institutions, main- 
taining the revenue-generating capacity of sports, as well as increasing 
the revenue-generating capacity of women's sports, are essential to 
enhancing opportunities for women athletes. Maintaining current revenue- 
producing programs as one aspect of long-range planning for increasing 
women's opportunities is preferable to decreasing the currently provided 
participation opportunities for men -- especially when such maintenance 
may ref^ult in revenues available for both women' s and men ' a programs . 

Evidence that available resources from revenue-generating activities are 
equitably distributed to men's and woman's programs should be apparent in 
the evaluation of an institution's planning for gender equity. 

c. proportionally offered opportunities may not yield identically proportion- 
ate participation. For example, there may be a difference between men and 
women in the yield and persistence of participants whether they be re- 
cruited scholarship athletes or nonrecruited walk-on athletes. However, 
institutions should provide equitable encouragement, benefits and opportu- 
nities to both groups of ’ student-athletes . 

d. Proportionality does not require fixed quotas. Changes over tine in in- 
terests and abilities and in overall enrollment patterns may yield differ- 
ent patterns of sports sponsorship for both women and men. An institution 
that is making the appropriate efforts need not be required to make annual 
changes in the varsity status or support of specific teams simply 
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to achieve numerical precision. Participation interests and abilities oC 
males and females in intercollegiate sport may be different on any indi- 
vidual campus and each sex should be accommodated in light of these dif- 
ferences. Sports offered for one sex do not have to be identical to 
sports offered for the other, but participation in all sports must be in- 
cluded in determining the appropriate participation levels for men and 
women . 

o. Currently, ntore than 3.4 million male and 1.9 million female student-ath- 
letes participate at the high-school level.' compared with 186,045 male and 
96,467 female student-athletes in NCAA sports." It should be noted tha? 
these numbers may not reflect interest accurately, but may instead reflect 
historic inequalities in opportunities for girls and women in sports. 

f. Geographic differences in the patterns of high-school and open amateur 
sports for both females and males may affect a particular institution's 
ability to recruit athletes. These differences do not relieve an institu* 
tion from its obligation to provide equitable recruiting and scholarship 
resources and efforts for women's and men's teams, whether in-stace or 
out-of-state, or from making the same effort and cemnitment to attract and 
retain participants once rhey are on campus. 

g. Ha^or gender differences in recruitment pools that create real obstacles 

to the equitable recruitment and/or participation of women athletes may be 
addressed in various ways: including, (a) offering additional participa- 

tion opportunities in different sports for woown athletes, and (b) offer- 
ing activities to encourage and support tho accelerated development of 
women athletes. 

h. Enhancing participation opportunities for men and women requires coopera- 
tive efforts at tho institutional, conference and national governance lev- 
els to: (a) increase current and generate new revenues, (b) reduce coats, 
(c) redistribute resources, and/or (d) expand wocoen's sport and champi- 
onship participation opportunities, as in the recent expansion of the NCAA 
championship programs. 

i. Conferences can facilitate additional opportunities for wooen by encourag- 
ing their members to add sports on a conference-wide basis in order to 
reduce overall costs and provida good competition and chanpionahip oppor- 
tunities . 

j. In addition, institutions and/or conferences may consider conducting 
camps, clinics and workshops for elementary and middle school partici- 
pants, perhaps in conjunction with conference championships, as is now 
being done by the Youth Education through Sports (YES) program, the Dis- 
cover Women' s Sports program sponsored by Sara Lee and similar programs . 
The task force believes these opjxirtunit ies could be offered at relatively 
low cost and could be used as a positive public service to enhance the 
visibility of the institution in the coinnunity. 



• Hntuxiti of Sf«f« Hlflh t ai t <M-ii 
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In support of participation opportunities, institutions should afford 
equitable treatment for male and female student-athletes in related areas, 
including, but not limited to; 



(1) Provision of equipment and supplies; 

(Z) Scheduling of games and practice times; 

*3) Travel and per diem allowances; 

(4) Coaching and academic support services; 

<5) Assignment and compensation of coaches and tutors; 

(6) Provision of locker roona, and practice and competitive facilities; 

(7) Provision of medical and training facilities and services; 

(8) Provision of housing and dining facilities and services; 

(9) Publicity, proeiotions and marketing; 

(10) Recruiting; 

(11) Support services, and 

(12) Admissions and grants-in-aid. 



l. Institutions should recruit and employ quality coaches and athletics per- 
sonnel on a gender-citable basis. Ttie enthusiasm, time and coranitmont 
for personnel recruitment in the men‘e programs should also be reflected 
in the women *e prograu. Aggressive efforts are needed to recruit and 
hire more female coaches, administrators and staff members for cmployroent 
in intercollegiate athletics. Institutions should also continue to 
encourage and develop increased educational experiences for women in 
intsrcollsgiats athletics through intsmships, graduate asslstantships and 
other mentored learning opportunities to increase the pool of women candi- 
dates for coaching, aiteinistrativs and staff a^loyment. 

m. Institutions should conduct gender-equity sslf-etudies and, if inequities 
exist in participation opportunities or in the quality of the experience 
for student-athlstss, should Cormulats and Implement strategies to address 
these inaquitiss in a timely manner. Institutions should have a plan to 
bo in full compliance with Titls IX by tha earliest posr<bls date. 



5. 



Racewendation for lisglalatloo . 

*^e task force seeks tha proposal of tha following legislation to promote gen- 
der equity : 

a. Regarding forging sports for Women: 



323 



319 



N'.' AA Cender - i t V T.i s k Fc r c e r r t 
.*ul/ 2b. l-o> 

No 



«lj A:.y two ornerc;uig bpcrta identxfxed bolow should be .i^cceptable tow^; i 
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A*. *v ac: JT.ent Ai 
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\-i 1‘j.o ^.ounctl sr’.^ui-i cieato a iiioohan i to idont i I y iutuio crr-e:-;:r.; 

upotts tftat wc.iid Le countanle tor revenue distribu- ion and 
sp«..i::><.;r9hii'. and t ■; determine miniir.vua contests and rroximum :: ar.t 3 • 31 



Kf,.iidi:iq 1 1 j’.a:;r' ift 1 Ai-d 
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II n.<,-h ' ii uix.'tt.-.-- ' .'ee A? t a. hiri.'.;t B) 

i-'.; Hie ‘Joun».'il oh-jiild request t:io CociniJtteo on Pinancia) Aid and 

t. ''uriam and t .he Sf.ee laL Committee to Review Financial Conditions 1 ■; 
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b. To the Executive Comnlttee: 

(1) The requlretuent of a minunuin of 50 institutions sponsoring a sport for 
two consecutive years as an appropriate nurnber for establishing a now 
division or National Collegiate Chairipionship for men or women, except 
in emerging women’s sports for a five-year period, and as necessary, a 
minimum of 40 institutions sponsoring the sport for two consecutive 
years. [Note: The exception relates to new, emerging sports for which 

the Association does not currently sponsor championships and not to 
existing championships where sponsorship has fallen below minim'jm * 

requirements. ] 

If the number of sponsoring institutions falls below an average of 40 
for the most current throe-year period, a championship should be dis- , 

cont inued in the next academic year and a minimum of 50 sponsor i ng 
institutions should be required to reestablish a championship. in 
sports for which there is a combined men’s and women’s championship, 
tor a five-year period, if the men’s sport meets the minimum number of 
gpoDsoring institutions necessary to continue a championship, a wom- 
en’s championship would continue in that sport. If after five years 
the women’s spor,t does not have Che minimum number of sponsoring 
institutions necessary to continue a championship, the championship in 
the wooen's sport should be discont inued - 

12) Endorsement of the Executive Committee's report rela'ed to proposed 
changes in the conduct and format of NCAA championships with the 
following recoosendations : 

(a) The number of participation opportunities for male and female 
studenc-athletes in NCAA championships should be equitable. 

lb) In team sports, Che sire of each championship field should be 
based on Che number of institutions sponsoring the sport. 

<c) In coHparable individual sports, the site of each field should be 
equal for men's and wocien's championships. 

(d) All individual sports should be treated comparably and all team 
sports should be treated cocparably except for Division I basket - 
ball, which should be treated differently from other Division I 
team sports, but Idsntically for each gender. 

(el In determining seeding for championships, the effects upon oppor- 
tunities for women as well as the developmental level of the 
sport should be considered. 

(f> Guidelines related to the hosting of NCAA championships should be 
rsviewed to ensure that no policies exist that might hinder the 
growth of wocnen's c^iampionships . 

(g! The MCAA should pay expenses for all tournament teams, including 
all play-in teams. 
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’I'e Ch« CcnjTiJCCee on Achie» ica i:ei c 1 1 icac ion : 

S^^ppott ter tho coraaii L t eo ' 8 recomsendat ion ot 1953-^4 legis lat. icn t rat 
includea gender equity aa an elemenc of corti t icat ion . 

0. To the Comraittee on Fir.ai.c la I Aid and /unat ».*ur icm ; 

Eiidoiaoment of che tol lowing as critical cocipcnoncs ot a new tinar.ciai aid 
Djodel as idencifted in b-b-(2) above: 



ll) Protection ot needy student -athletes . 

(2J Applicability to all sports and all student -athletes 

(3) Consistency and incegticy in analyzing each student -achiet ■ a 
need. 

14) Sensitivity to dltferonces in cost of accendanc»' arong memh*-'! 
mat ItuC ions . 

tb) Potential for direction of any savings toward achieving conier 
equity . 



e. To the Cccmxtte* on CoopeCit lv« Safeguaxda and Medical Aspects of Sports: 

Modification of the guidelines related to pregnant student -athletes to 
make such guidelines consistent with legal requirements set forth in Title 
IX. (Under Title IX, an institution may require medical certification 
from a pregnant female to participate in intercollegiate athletics only to 
the same extent that it is required of other student-athletes with condi- 
tions requiring medical attention.) 

f. To the Olys^ic Sports Liaison Cosnittee: 

Development of greater collaborative efforts with and examine the possi- 
bility of obtaining grants (and other assistance) from the U.S. Olyir.pic 
Cosmittee to support NCAA women's championships in Olympic sports. 

g. To the Coomittee on Women's Athletics: 
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(1) Exploration of the addition of one volunteer coech, who must be Ji 
female, to the numbers of allowable coaches in men * s and women • s 
sports, not including football and basketball. 

Affirmation that at the institutional, conference and NCAA level, 
women should be involved in meaningful ways in the decision-making 
process pertaining to intercollegiate athletics, including the follow- 
ing: 

(a) Eligible women should be identified and appointed to committees. 
Appointing bodies ( i . e . , Council , Administrat ive Committee ) 
should increase the ratio of female representation on committees. 
'Ihe goal of the Association should be to achieve significant and 
steady annual progress in female participation. Such progress 
should be monitored by the Committee on Women's Athletics and 
reported to the membership. This recommendation should be in- 
cluded in Association publications (e.g.. Council Handbook). 

(b) Because female role models in leadership positions are lnf>ortant, 
every inctitution should have a senior woman administrator and 
should amsure the inclusion of women in administrative positions. 
Toward that end, the NCAA should publish annually, by name of 
each taember institution, the total number of adsdnistrative posi- 
tions, the number of females in administrative positions and 
their specific jobs . This should include data on female and 
minority promotions and new employees. 

(c) Numbers of female faculty athletics representatives and females 
on athletics counci Is /boards should be increased. 

h. To the Special Coemittee to Review Student -Athlete Welfare. Access and 
Equity : 

Consideration of legislation allowing coaches to be involved in the coach- 
ing of female student-athletes outside the playing season to increase the 
opportunity for female student -athletes to develop sport -specific skills. 
Such Involvement would be limited to two sessions per week with a limit of 
three student -athletes at any session. Sessions may last no longer than 
two hours, saiat be >ncludad in tha aight-hour limitation and may not 
excaad a period of five ««eeks.> 



7. Source Book. 

Ttie task force will publish further recommendations and guidelines to assist 
•smber institutions in echleving gender equity. 



8. Conclttalon. 

While this report, ocHiaaloned by our Association, attes^ita to provide a defi- 
nition of and steps to the achievement of gender equity in intercollegiate ath- 
letics, it is the reapoheibility of individual colleges and universities to 
pursue that goal earnestly. In the task force's deliberations, two questions 
persisted; how can increased opportunities for women be funded, and how can 
provision of increased opportunities be assured? 

2 £«« of view. U. 
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The responsibility for providing necessary financial resources falls to indi- 
vidual institutions, just as does funding for all aspects of higher education. 
And, as in other programs, that responsibility must reside with t.e institu- 
tions* governing bodies, not just athletics departments. The facts that these 
are difficult economic times or that difficult decisions must be made are true, 
but they do not alter that responsibility. Chief executive officers and gov- 
erning boards, and legislatures must identify the resources necessary to 
provide equal opportunity to all students. 

Assurance of equitable treatment and opportunity for wociien must come from each 
institution. Enforcement of fairness may not be easy, but it is clearly neces- 
sary. The task force heard testimony about what is likely to happen if insti- 
lutions cannot find a way to assure equity: the courts are currently enforcing 
adherence to the law, and Congress, as well as the Office for Civil Rights, 
appear prepared to monitor cocopiience as well. 

We hope and believe that continued court judgments, new legislation and height- 
ened governmental oversight will not be necessary. From the outset, subscrib- 
ing to fundamentally fair principles in its programs was correctly described as 
a moral obligation for NCAA aiembers. If, having recognized and documented that 
our members have neither achieved the spirit of gender equity nor coenplied with 
the letter of the law, we fail to act to ameliorate those conditions, others 
will be justified in finding means to do so. We call upon the membership to do 
what is ri ht for all student-athletes. 



The National Collegiate Athletic Association 
July 26, r*93 URWidkk 
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Statement of Separate Vievs 

^ • £X gPQaCd i fia it i l rt regarding increaaed financial aid limitationa 
AglflCted women* a uporte. (5>b-(l), Page 6] 

Separate view of Mr. Orleane and Mr. Dean: 

Thia very far-ranging proposal has not previously been discussed by the 
general membership, its prenises are not discussed in this report, and it 
IS inconsistent with the task force's own statement of underlying con- 
cepts in Attachment B. Thus we recoomend that it be presented at the 
next convention for discussion, rather than as legislation. 

Adding grants may provide aotne short-term help to a minority of institu- 
tions which both sponsor football and already have extensive women’s pro- 
gr^s But we believe the long-term disadvantages for both schools and 
individual student-athletes are so much greater as to call for full dis- 
^BSion by the membership before legislation is submitted -- especially 
because the proposal would sharply differentiate between most men's and 
wc ten's sports. 

The NCAA gend^-eguity survey shows that only a minority of institu- 
tions now award the current maximum numbers of women's grants (most 
schools average only one-half the current limits), and only these 
tew schools could makw use of this proposal. Yet players added to 
these teams would be unavailable to the majority of other schools, 
Md those schools would have to award even more grants in order to 
be competitive. 

Addod grants thus could reintroduce to patterns of recruiting compe- 
tition and chaB^?ionship participation -- in all three divisions -- 
the very competitive pressures based on grants-in-aid which grant 
limits are meant to curb in the first place. It would become far 
more expensive for new institutions to sponsor new sports; institu- 
tions which do not sponsor football, and thus would be unlikely to 
award these additional grants , would be particularly hurt . 

• Wo should emphasize instead the addition of new sports and teams, 
which IS what most individual institutions are likely to need to 
co^ly with Title IX in any event. Playing on new teams which n 
school did not sponsor previously is a much greater opportunity for 
individual student-athletes than being added to sports which already 
have full teaiui. 

Reco ma ond a tion tn t ll B gpec l a l rnrnmittea on student - ^ tihletea 
ga xd i na l imi ted off-season coachi- o. [t-i, Pago gj 

Soparatii view of Mr. Orleans: 

1 urge the special conmitteo to corvid*. •gialation which would apply 
equally to women and men. 
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hme:. 



EMERGING SPORTS 



Sport 


Minimum Contect* 


Minimum 

PartlcIpatTts 


Maximum Scholarships 
(equlvakndas) 


Anchdfy 


8 


5 


5 


Badminton 


8 


6 


8 


Bowling 


B 


5 


5 


Crew 


6 


18 


20 


Ice Hockey 


20 




18 


Squash 


8 


9 


9 


Synchronized 

Swimming 


8 


8 


5 


Team Handball 


10 




12 


Water Polo 


10 


- 


8 



O 



0 
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ATTACHMENT B 



PROPOSED SCHOLARSHIP LIMITATIONS 



The task force establishod and utilized the following criteria for 
modifying the current limitations on Divisions I and II grants - in-aid 
for women. Any modification should facilitate gender equity and should; 



Be based on reasonable numbers of athletes -“eded to both practice 

and compete in the given sport; * 

Be sensitive to the injury rates reported in the given sport; 

Consider consoon strategies and practices currently employed in the 

given sport (platoon systems, pitcher rotations, substitution * 

rules ) ; 

Consider the maximum financial aid limitations currently allowed in 
the given sport. (Note: The subcommittee acknowledged that 

current maximums appear to be inconsistent among sports and that 
there is difficulty in ascertaining the rationale for present 
numbers . 1 ; 

Discourage stockpiling of athletes; 

Bo responsive to and reflective of the number of sponsoring 
institutions; 

Consider racial equity; 

Be attentive to the number of athletes wishing to participate in 
the given sport, and 

Allow all athletes, regardless of sport, to qualify for the s.une 
maximum amount of aid. 



u 




PROPOSED DIVISION I SCHOLARSHIP LIMITATIONS - V/OMEN 
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PROPOSED DIVISION II SCHOLARSHIP LIMITATIONS - WOMEN 
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Diane Heckman 



ATTOXNC^ AT 
«tl KMCMO.V pi^rc 



VALUED STKF.AM NF» YORK IIMO 



April 28, 199*5 



Honorable Howard McKcxxi 
Chairman 

Subconnittee on Postseoondary Education, 
Training & Life-Long Learning 
U.S. House of Representatives 
2181 Rayburn House Office Building 
Washington, D.C. 2051? 



RE: Hearings on Title XX of the Bdocatlon tamtents of 1972 

Hij 9th, 1995 



Dear Chairman McKeon: 



In regard to the Oversight Hearings on the impact of Title TX of the 
Education Amendments of 1972 (Title TX) on athletic opportunities for male 
and female student-athletes involved with Intercollegiate athletics, the 
following oontnents are sutmltted. 



I am the author of two law review articles eocamining Title IXi Women S. 
Athletics: A Twenty Year Retrospective on Title IX, 9 University of Miami 

Entertainment S. Sports Lav Review 1 (1992) and The Explosion of Title IX 
Litigation in Intercollegiate Athletics During 1992-93; Defining the "Equal 
Opportunity" Standard, 1994 Detroit Oollecre Lav Review 953 (Fall 1994). The 
latter article was recently cited in the federal district court decision in 
Cohen V. Brown University , No. 92-2483 (D. R.I. March 29, 1995) (Pettlne, 

J.) (Slip op. at 4). 



Today, education is perhaps the most important function of 
state and local governments ... such an opportunity, where 
the state has undertaken to provide it, is a right which 
must be made available to all on equal terms. 



- Chief Justice Eari Warren 
Brown V. Board of Education 



o 




331 



Hon. Howard McKeon - Page 2 



I. Xatxt)dQction; Title XX (\jnmnf 
BeteoHi the O^pertaeot of Bdocetlon and 
the NitioB's Oollegwe mmI ttiia erel tiee 

The Supreme Court Issued Its landmark decision in Prcrwn v. Board of 
Education , and concluded "that in the field of public education the doctrine 
of 'separate but equal* has no place. Separate educational facilities are 
Inherently unequal.” 347 U.S. 483, 495 (1954). 

Intercollegiate and Interscholastic athletics are the only educationally 
sponsored endeavors that permit separate programs for male and female 
students. If the educational institutions are permitted such separate 
athletic p 2 Tograms, then the courts, Congress, the Department of Education, 
and the educational institutions must be vigilant and scrupulous in requiring 
that such programs are indeed equal. 

The recipients of federal funds, vhich in many instances on the 
post -secondary level can rise to millions of dollars, agree in return for 
such funding to refrain from discriminating on the basis of sex in their 
education institutions. Simply put, the quid pro quo for the educational 
institutions receipt of federal funds is the assurance that the school shall 
comply with Title TX. 34 C.F.R. § 106.4 (a) (1991). 

The court in Cook v. Colgate University summarized the tenor of the Title IX 
participants: 

Equal athletic treatment is not a luxury. It is not a 
luxury to grant equivalent benefits and opportunities to 
women. It is not a luxury to comply with the law. 

Equality and justice are not luxuries. They are essential 
elements which are woven into the very fiber of this 
country. They are essential el«nents now codified under 
Title IX. Many institutions of higher education apparently 
hold the opinion that providing equality to vcmen in 
athletics Is both a luxury and a burden. The feeling seems 
to be that to afford such equality to women is a gift 
and not a right. 807 F. SJupp. 737, 750 (N.D.N.Y. 1992). 

Such an attitude belies the good faith requirement that attaches to a party 
to a contract. 



IT . RlstoricsLl B nAifxu md 

The Suprane Court in Frontiero v. Richardson stated: 

There can be no doubt that cur nation has had a long and 
unfortunate history of sex discrimination. Traditionally, 
such discrimination was rationalized by an attitude of 
'romantic paternalism’ which, in practic:al effect, put 
women not on a pedestal, hut in a cage ... As a result of 
notions such as these, our statute books gradually became 
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laden with groea^ stereotypical distinctions between the 
sexes and, indeed, throughout much of the l9th Century 
the position of women in cwr society was In many respects, 
CGDiparable to that of blacics under the pre-Clvil war slave 
codes. Neither slaves nor women cxwld hold office, serve 
on ju ries, or bring suit In their own names, and nerrled 
women traditionally were denied the legal capacity to 
hold or convey property or to serve as legal guardians 
their own children. .. .And though blacks were guaranteed 
the right to vote In 1870, women were denied even that 
rights... until adoption of the Nineteenth Azrendnent 
half a century later [In 1920]. ..because of the high 
visibility of the sex characteristic, women still face 
pervasive, althou^ at times more subtle, discrimination 
In cur educational institutions . In the job market and, 
perhaps most conspicuously, in the political arena.... 
the sex characteristic frequently bears no relation to 
ability to perform or contribute to society. As a 
result, statutory distinctions between the sexes often 
have the effect of invidiously relegating without 
regard to the actual capabilities of Its individual 
members. 411 U.s. 677, 68*^ (1973) (Emphasis supplied). 



President Richard M. Nixon signed Title TX into lav in 1972. The statute 
prohibits sex discrimination in any education program or activity that 
receives federal funds. By application, this would cover any athletic 
activity or program provided by the educational institution. 

The foundation section states, in pertinent part: 

No person in the United states shall, on the basis of 
sex, be excluded from ^rtlclpation in, be denied the 
benefits of, or be subjected to discrimination under any 
educational program or activity receiving Federal 
financial assistance. 20 IJ.S.C. § 1681 (a). 

As Congresswoman C^rdlss Collins noted in the multiple hearings on gender 
equity in athletics that she presided over during 1992-93 as Chair of the 
Subcomnittee on Coranerce, Consumer Protection & Competitiveness, "[fjor too 
many years, schools have been spending more effort to find excuses not to 
comply with title TX than to find ways to implement the law." 



This laudable legislation has had a tortured history. Title IX was passed 
almost twenty- three years ago. However, the Intervening years demonstrate 
twenty- three years of at best, good intentions but minimal or begrudging 



111 . Title rx statute 



IV. IbarttonBd History of Title IX 
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action/ benign neglect, and lack of good faith. Just when it looks like 
Title rx will and should be fully enforced, another roadblock is presented to 
forestall canplete oowpliance. 

A. Ctnjrmm aejects AtteapUi to EacXiide Vootbmll 

As soon as it became apparent that Title IX wo\ild be applied to 
intercollegiate athletics, numerous attempts were rode ty members of Congress 
who began introducing legislation that would restrict or abolish Title IX. For 
example, the Tower Amendtaent first introduced in 1974 would have, in effect, 
exempted men's intercollegiate football and basketball from Title IX *s 
application. Such proposed legislation were not passed. Rather, the Javits 
Amendment, was incorporated, which resulted in the Title IX regulations. See 
supra Heckman, Women & Athletics, for an detailed exposition of the history 
of Title IX. 



B. Title rx Regolatioos 

Congress approved of the Title IX regulations in 1975, and which are In 
existence now. The two principal regulations examining athletics are found 
in 34 C.F.R. §. 106.37 (c) (1994) and 34 C.F.R. § 106.4: (1994). 

1 . Equal Scholarsliips FOr KHe and FteBale 
Stodeot-Athletes Are Not >teidated by Title XX 

The first regulation addresses the issuance of athletic scholarships. It 
directs that the percentage of athletic scholarships must substantially equal 
the percentage of student-athletes of each sex, rather the percentage of 
students. 34 C.F.R. § 106.37 (c). Recently, in a case of first impression, 
the federal district court in Gonvo v. Drake University , No. 4-93-70470 
(S.D. Iowa March 13, 1995) (Victor, J.) ruled that the effective 
acconroodatlon of student interests and abilities found in the equal 
opportunity subsection of the other Title IX regulation would take 
precedence over the satisfaction of the "scholarship test." See Diane 
Heckman, Case Suinnary: Gonvo v. Drake rmlversitv , NOLPF Notes , June 1^95 

(upcoming) . 

The second regulation, designated "Athletics" is divided into four 
subsections. Subsection (a) reiterates the principal intent of the Title IX 
statute. 34 C.F.R. § 106.41 (a) (1994). 

C. Contact Sports DistlixAlon 

The second regulation circumscribes when coed or single sex sports teams rrwst 
be provided pursuant to whether a sport was designated a contact or 
non-contact sport. 34 C.F.R. 5 106.41 (b) (1994). An review of this 
provision must be examined in the era in which Title IX was enacted. 

Athletic opportunities for males at all levels of athletic participation in 
this country - interscholastic, intercollegiate, Olympic and professional - 
were longstanding, plentiful and complete. However, at best, females had few 
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OF|x>rtunities or were struggling with clearly unequitable ccnditions. 'nils 
provision set forth what sports had to be open to female athletes by 
providing that in contact sports, an educational institution was not required 
to have female participation on the men's contact sports teams. 

Contact sports were defined to include the fol loving sports: boxing, 
wrestling, rugby# ice hoc)cey, football, basketball and other sports the 
purpose or major activity of which involves bodily contact. As a result of 
the open-ended defininltion, sports such as baseball and soccer have also 
been deemed by the courts as contact sports, and thus woi’.ld not have to allow 
females to participate. The Title rx regulations are de<sned neutral in not 
requiring a school to field a coed team in a contact sports. However, the 
history of the so-<ralled neutrality has been to sanction preclusion of 
females from competing on any contact sports with males. As ? result, the 
academic institutions can foreclose female participation from thi? major 
American sports with impunity. 

As bo non-contact sports, such as swliunlng, track and field, volleyball, 
tennis Emd golf, females were only given the opportunity to try-out for the 
males 's teams. In non-contact sports, individual females may tryout for the 
all -male teams where no team .is provided for the females due to their being 
historically disadvantaged against. There was no affirmative actions here; 
females were not even given a spot on any teams. The effect lve:iess of this 
provision in protecting male athletes can be seen from the fart that to date, 
there has not been one case instituted by a male collegiate student seeking 
participation on a female team, regardless of whether the sport is a contact 
or non-contact sport# since Title IX 's existence in 



The third subsection, designated "Equal opportunity," contains the pinnacle 
mandate of Title IX protection in athletics. 34 C.F.R. 6 106.41 (c) (1994). 
It enumerates ten non-exclusive program areas, which along with other areas, 
such as recruitment of student-athletes and support services provided, may be 
examined. 

i. Tripartite Effective Af 1 1 iwliitlon Te&t 
Belies the Bhetoric that Title IX is a Quota Statute 

The first program area and the most Important program area requires an 
examination of "whether the selection of sports and levels of competition 
effectively accomiodate the Interests and abilities of members of both 
sexes." 34 C.F.R. § 106.41 (c)(1). The effective accomodation test 
utilized bo determine ccmpl lance with the first program area requires 
satisfaction of one of three prongs: (1) substantial proportionality between 

the percentage of students and student-athletes; or (2) history and 
continuing practice of program expansion; or (3) whether the current program 
fully and effectively satisfies the Interests and abilities. The First, 
Third, Sixth# Seventh and Tenth Circuit Courts have given their judicial 
imprimatur to the utilization of the "Effective Acccntnodatlon" test# in 
respectively# Cohen v. Brown University , 991 F.2d 88B (1st Cir. 1993); Favla 



D. Bqoal Opportooity Standard 



o 
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V. Indiana University at Pennsylvania / 7 F.3d 332 (3d Cir. 1993); Homer 
V. Kentucky High Scdxx>l Athletic Association , No. 93-5191 (6th Cir. Dec. 22, 
1994); Kelley v. Board of Trustees of the University of Illinois . 35 F.3d 

265 (7th Cir. 1994), cert, denied , S. Ct. (Jan. 23, 1995); Roberts 

V. Colorado State Board of Agriculture , 998 F.2d 824 (10th Cir. 1993), cert, 
denied , 114 S. Ct. 580 (1993). 



This subsection also provides that equal funding of separate athletic 
programs need not be provided. It requires simply that sufficient funding be 
provided. It states: 

Unequal aggregate expenditures for members of each sex 
or unequal expenditures for male and female teams if a 
recipient operates or sp(xisors separate teams will not 
constitute nonconpliance with this section, but the 
Assistant Secretary nay consider the failure to provide 
necessary funds for teams for one sex in assessing 
equality of opportunity for members of each sex. 

34 C.F.R. § 106.41 (c). 

The fourth subsection allowed intercollegiate programs three years to come 
into ccmpliance. The regulations were enacted on July 21, 1975 . 34 C.F.R. § 

106.41 (d) (1994). 

Then the Department of Health, Education and Welfare issued an official 
Policy Interpretation during 1979 elaborating on the athletic regulations. 44 
Fed. Reg. 71,413 (1979). The Policy Interpretation in essence gave colleges 
and universities additional time to comply. 

Then once the Title TX predicates had been established, schools started 
challenging the jurisdiction of Title IX. It resulted in the February 1984 
decision in Grove city Collecre v. Bell , 465 U.S. 555 (1984), in which the 
Supreme Court concluded that Title TX only applies when the specific 
educational program or activity received federal funds. The Court held that 
when college students received federal monies, this went only to the school's 
financial aid office and not to the school or college as a whole and all of 
its programs or activities. As a result, since few athletic departments of 
post-secondary educational institutions received federal financial assistance 
directly. Title DC was rendered, in essence, a nullity. 

Thereafter, it tooTc not months, but four years for Congress to pass the Civil 
Rights Restoration Act of 1987 (1988 Aroendments) on March 22, 1988, which 
directed that If an academic institution received any federal financial 
assistance then Title DC would apply to the university or college as a whole 
and all of its programs and activities - thus, re-establishing the original 
intent of Title IX. 20 D.S.C. § 1687, 102 Stat. 28, Pub. L. 100-259 (1988). 



B. Bgoal P UPdi ng is Not ReqaLxed 




ERIC 
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On February 26/ 1992/ almost twenty years after Title IX 's enactment/ the 
Supreme Court in the unanimous decision in Franklin v. Gwinnett Countv Public 
Schools / 112 S, Ct, 1028 (1992)/ ruled that compensatory damages may be 
awarded in Title IX actions when intentional discrimination is established. 

As recently as last fall/ Congress passed the "Equity in Athletics Disclosure 
Act/" as part of amendments to the Higher Education Act of 196“. The 
provision requires certain coeducational institutions of higher educ?tlon to 
prepare and make available to students/ potential students and the public a 
report on the participation rates, financial support/ and other information 
on men’s and women's intercollegiate athletic programs. 

During the last few years, female collegiate-athletes frustrated at the 
inaction or minimal actions of their universities fired back by instituting 
federal lawsuits, and were successful. See surra Heckman/ 'Hie F>cplosion of 
Title TX Litigation in Intercollegiate Athletics. 



V. *nie Claim that Intercollegiate Pbothall is an 
liwfangfered Species is an Oxymoron 

It is ludicrous to listen to the whining of the collegiate football 
fraternity/ that they should be excluded frcm Title IX, a whine that 
Incidentally goes back more than twenty years. Surely the statute of 
limitations has expired on their perceived complaints. Clearly, the 
Subcomlttee should not support an affirmative action program to protect 
football. Footb'ill players r.ave been anything but disadvantaged. Neither 
football nor any instutltlon or program should be permitted to justify gender 
discrimination based on the excuse that it cannot financially afford to treat 
male and female students equally. S*^e Scorecard: The Third Sex, Sports 
Illustrated (ed. Alexander Wolff and Richard 0‘Prien), Feb, 1996, at 1'^. 

The myth of revenue-producing sports necessarily being profit making 
continues to be debunked; and with schools undergoing budgetary reviews, the 
viability of the bloated sacrosanct 85 roster of collegiate football squads 
should be scrutinized. If a coach of a women's team went to an athletic 
director in 1995 and indicated that even though the sport only allows eleven 
players to be cjn the field at one time, that the coach wanted 85 players, 
certainly that coach would be laughed out of the room. It must be rCTnembered 
that the collegiate football is supposed to be part of the educational 
experience, and not a professional undertaking. 

The Chronicle of Higher Education reported that wcmen comprised 50.8'^6 of the 
lindergraduate students at NCAA Division I institutions during the 1993-94 
academic year/ but only 33.6% of student-athletes. The women received 35.7% 
of the athletic scholarships. Debra E. Blum, Slow Progress on Equity, 
Chronicle of Higher Education , Oct. 26, 1994, at A45. Specifically, Division 
I schools averaged $1,463,524 on athletic scholarships of which 35.7% vent to 
female athletes. Survey, Athletics Particlpatia”i and Scholarships at 257 
NCAA Division 1 Institutions, Chronicle of Higher Education , Oct. 26, 1994, 



n 

u 
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at A48, A51. For example# the two participants in the NCAA Men’s 1994-95 
Final Basketball Championship# UCLA and Arkansas have the following 
percentages: UCLA had 65.9% male athletes and 34.5% female athletes# and out 

of a total athletic scholarships of $2#728#365# of which 36.2% went to female 
athletes; and at the University of Arkansas at Fayetteville had 73.6% male 
athletes and only 26.4% female athletes# and out of a total athletic 
scholarships of $1#631#077# of wi.lch 27.5% went to female athletes. at 

A50. 

In Hoover v. Meikleiohn # 430 F. Supp. 164 (D. Colo. 1977), the court 
confronted with a gender equity claim instructed the school that it has three 
options to attain compliance: (l) eliminate the entire athletic program; (2) 

provide both sexes with an equitable program or (3) allow females to 
{participate on the males’ teams. The purpose of Title TX is to provide 
opportunities and not eliminate them. Only recently# have members of any 
men's teams sought redress pursuant to Title IX, See e.g. # Kelley * ^nd 

Gonvo , supra . The men's nonre'/e;’.ue sports should seek an accounting from 
their universities when decisions are made to eliminate those teams# as to 
the total expenditures of the men’s athletic program. 



VI. Athletic aif>Xopymt: The Glass Sieaker 

Another issue is whether unequal compensation accorded coaches of women's 
teams vis-a-vis the coaches of the men's intercollegiate teams constitutes a 
violation of Title IX. The issue becomes especially refined when it Ir a 
comparison of Division T coaches in the same sport — where the operative 
difference is the sex of the students coached. 



The compensation area should Involve a two-step analysis: (1) does the Title 
IX "equal opportunity" regulation prohibit such a dlscrepency# as the sixth 
program area specifically enumerates the "compensation" factor# 34 C.F.R. § 
106.41(c)(6) (1994); and (2) does the employment regulation governing 
"compensation" prohibit this situation. 34 C.F.R. 5 106.54 (1994). To date# 
m court has yet adressed both regulations to arrive at a determination. 



Three area of possible discrimination arise concerning: (a) women coaching 
women's teams; (b) men coaching women’s teams, and (c) female- athletes being 
coached. See supra Heckman# Tl>e Explosion of Title IX Litigation# at 1002. 



The first situation is especially poignant in light of the fact that 98.6% of 
nen coach men’s Division I teams. NCAA Gender Equity Study (1992), at Table 
3. Furthermore# men coach approximately 54.2% of the women’s Division I 
teams. Id. Moreover# coaches of men’s teams receive better conpensatlon 
than coaches of women's teams. The best p>aid coaches are NCAA Division T 
football coaches who averaged S8l#574. T^. at Table 4. Coaches of Division 

I men's basketball teams generally had salaries of 5“T,511# compared to 
salaries of those coaching women’s teams averaging ^39,177. id. As a 
result# since the coaches of the men’s teams generally receive higher 
salaries than the coaches of the women’s teams# and the vxxnen are 
statistically impacted in obtaining all co.jching positions# as evidenced from 
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the deplorable statistics in coaching men's teams r then a voman Is 
disparately impacted from achieving compensation comparable to her male 
collegues. supra Heckman, The Explosion of Title TX Litigation, at 

1003-04. 

Secondly, if is the sex of the students coached which Is the operative 
variable in determining better compensation, then does a viable cause of 
action exist regardless of the sex of the individual coaching the women's 
intercollegiate team. 

It must be re*membered that another Title IX regulation dealing with the 
"Effect of employment opportunities" states, "The obligation to ccanply with 
this part is not ohviatpd or alleviated because onployment oppor*‘Uiiities In 
any occupation or profession are or may be limited for members of one sex 
than f or menlx‘rs of the otlier se-x . " C . F . P . lOf- . 7 ( i Qo < \ . 

Tb.ir'i, t''.e quality of the coa'^b^no I'ccei/nd by tl'ie fomalo stud'^nt-athlnt*’'? is 
impH-i^^-ei. v, c.c'.t?. *• lOf. r- ; 

"'o p\:t t Ilf* hirir,-i di ■=rrPi'vHr.''if-t [r durinc: tb»^ rocont 

h-<! 1 n- a** r i j't; , !- : pivi^ ior 1 tnar.*- un-sre invit*':’. '’■rfyinn int<' 

h* ■ p'*- it ions; at^ l^*ti'" lirp*c*";r, h*^* id i 

'j: d * -•: .‘.i r=t .ir.t bo''<r‘tKT 1 1 coochoc', this would yioM a t-'^tal of " 

• T : 1 r-* TTcrt unit i of thi'" <•'■'‘*,*11 , on'!\' tw hf*ld v'^v-r , 

r*M inh 1 1 inr.-* -“oi^t iiv.ioc to *jna^o!-o'!, with'^u*' \r.\ 'b! ion . 

In P; ^ 1 r *■** 1 <v fo'.'ir'w ar*'T'')'', 1 in* r'O’ju'"'’'*'! t^io p^ri'T t'.o "iItf:'-" sno-i-'.i'r . " 
"o^r.r*' uni'* '^•l'-' , i* s*"!!! ov'V'v sorn- *vo.'t v - * hr-'*'* \'r'ir'' l^t'T. 



rro-iri" ;■ ** r)o* ro-ruir*^- *v: ]?! * i'- s.'hflar*-'' if- nx-i’ ir" ; 

It io>r ' t'lO* r.« s 'i t i ; ■■ rc^quir-’ -ir*x'u:,t '"'f ''r»r r',ich sf;':; i* 

-i .1:-; - r-'^y.-irr t'^,,i* in individual r«op:i r'X’’ to flay or ovo!^ 

tr f'"'i '^07-, *■ 1 ‘^'■‘■'r*'", i *' lo^t u{ ^i"' th'* ,<>••■; . ’"itlo T\ <ir<o' 

•'r* * **"■ *^i',' Vl rro'. i"'*"- ■=: cr [ irt loj iort t 'pport uni t ior- * *' 

'or‘n and vomon . ’"u^* flovirijS'y and of iTiorous und i"xjnd it ion < ^ 

"'i‘ io T'* arn npparont. TTv* ‘.’•'i* i'^nnl '^1 b** li at <■' -'.t ic As« ooiat inn i*- mi 
s-:; r''r* of Titl-,’ 7 ’’! *xx[ii 1 i i:,- repair* of th*’* t'nint t Fnurda’’ ion 
'"err- 1 s i cn oj-, r nt f ‘rex’ 1 1 ec 1 a t o A M , rof ^yinq Faith, v iU. th.o 

f-tuder* - 111 « -t o* ;; ; A ^.ev Modol f< ;r ^ ro*"*! 1 f^~i i . 1*0 At bl i cn ( Mi t ' 'h ^ on ^ ^ 

rK^vjri.'M tho j: rt- s i dfn»- ■: cf cxil <-w-oc- and uni vorsl t i r*«' must hr- 

to 1-v.ir; iss'io. **l-ir:v 'iniv'^r* it lor and cx:r fora-'nco?- , such .is tho '■Y'n 
''on? on‘n>^* and t'm vi^h littli* fanfare arc mvinn tr^-ord aendnr fvjuitv 

without annrt . 

^ fitno<^«^ ^r inflatn'-' irto boti-or h-i^it? ir.d *>'*.iitt‘, Iroroa*.-,-' ■» 

. -I ^ t»Tro f'f I i , 'i!. - a '■•'.■riid c t r ans^o-.iV ] , 

i'l- *' r t ! f-> > ij w >r!'b ^r. fpr..iif'' ^ *hi'' ^v-'ptr'. ‘-'ho-jl-f n^t Vo 



vn. Conclusion 
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Hon. Howard McKeon - Page 10 



shortchanged from these opportunities. Revenue~producing sports are not 
exempted for Title IX. Attempts to do so should he swiftly and 
uncategorically rejected. Instead, it is time for the post-secondary 
educational institutions to undertake a self-study or self-evaluations# which 
was originally required by the Title XX regulations. 34 C.F.R. § 106.3 (c) 
(1994). 

The contract between the United States and the nation's colleges and 
universities should be upheld. 

If I am able to provide any further assistance to the Subcarmittee# please 
contact me. I ranain. 



Enclosure 
cc : Ira Berkow 

Debra Blum 
Hon. Norma Cantu 
Hon. Cardlss Collins 
lion. Steve Gunderson 
Alexander Wolff 
Wocnen's Ffports Foundation 



Very truly yours. 



/ 



Diane Heckman 



O 

O 
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The Hooocmbk Howard McKcon 
Qutnnafi, Subcommittee on Postsecondary Education 
Hoiiac of Representatives 
WariungtoOaDC 20^15 

RE: Qveniyht Hearing on TiUe IX 



Dear CStairman McKeon, 

Please accept this request to permit the attached letter to become an addendum to my 
testimony and a part of the record of the May 9 oversight hearings on Title IX by 
the Subcommittee on Postsccondary Education. 

It was evident that members of the committee had questions about the use and 
appropriateness of the proportionality prong of the threc-prong test for Title IX 
compliance in the area of participation opportunities for m^c and female athletes. 
Donna L^iano. the executive director of the Women's Sports Foundation was a 
former consultant to the Office of Civil Rights and an athletic director for 17 ycais. 
In 1973» she was involved in the discussions surrounding the dcvelopntcnt of the 
Fcgulatioas to implement Title IX in athletics. Her insights into the origins o^ "he 
thioc-prcng staixlard, especially on the issue of proportionality and interest/abilitic.>. 
nwy assist the committee in understanding this complex issue. 

Please accept my thanks for inviting me to testify before the subcommittee. It is 
always difficult to correct discrimination when the remedy involves a redistribution 
of rmancial resources. Although, after 23 years. Title IX is still more of a dream 
than a reality, we are making steady progress. Now is not the time to step 
backward. 

Sincerely, 

Wendy HilUaid 
President 



cc: Representative C'ollins 

Representative Hasten 

Ms. Norma Cantu. Director. Office of Civil Rights 

Member* of the Subcommittee on Postsecondaiy Etiucation 

WoitKn's Sports Foundation Board of Trustees anti Hoard of Stcwaids 



i«i>lH.i*ili \(xnt«>fx 



I'Qgaboh 



Sudafed* 

t iscrtio«i tasi Meadow blf> M? 4.'0C Wofrensl*po'l*.nfC"^ BOO ??7 3988 bl6 S4? 4’16 
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RKKC l'TIvKOIRKl-TOR M4y J5^ 1995 

OwvM » lepwv n >0 



ROARD OP TRUVTt'RX 
wmx»4Rw<i P>tw)»n 

Rctwd Add 



T-Ktt AuSMl 
C«»Mi Dw i i Xi<P 



fHit HvPt'iUf 



Honorable Howard McKc<mi 
C hairman, Subcommittee on Postsecondary 
Education, Training & Life-Long Learning 
U.S. House of Repceseoutives 
2181 Rayburn Houx Office Building 
Washington, D C 20515 



vAPtrOOr 

Dear Mr. Me Keen, 









iv ^AOc ^ ; 
Ut xiwt 



I am the Executive Director of the Women's Sports Foundation and attended the Title K 
hearings on May 9, 1995. Prior to ray present position, I was Women's Athletic Director 
at the University of Texas. Since I was a pai^cipant (along with representatives from 
other institutions) in the 1972-73 negotiations which led to the final Title DC regulations, 
thought that the Committee might want to know how and why the proportionality 
portion of the three-part test was created. 



^trt- 

, KM V 3 |;Aar^ 



The rule maldng process that led up to the final Title DC regulations included meetings 
and negotiations with representatives from every major sport and every size institution. 



s,. , The Need for Goals Whenever There are Sex Separate Programs 
First Proposal 

ROARIMIP SrPHAtltA 



proposal discussed was to require equal per capita expenditures on men's and 
women's programs so that there would be no arguments about resources. The men's 
' ♦> program could spend their money as they deemed appropriate and the women could do 

' the same. As a result there could be no question about differing treatment. 

^ /-vu- football representatives could not accept tliis approach. They argued that football 

. .. w ,i- more than other sports and therefore it would b inappropriate to use a per capita 

^ s,. V. . . dollar approach. 



The Next Proposal 



imsoKsB^ iRi^sms approach was to require 5(V50 male and female participation opportunities. 

TTic football representatives maintained that "girls were not as intcre.stcd as boys in 
* ’ sports." They pointed out that there were more male students in college than female 
students (57% male in the early 70's). 



' . W.v, , ^ 
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The Final FalNBack Proposal -Which was Adopted. 



The foil-hack position was the "three-part test." That an institution would be in compliance if: 

(1 ) resources were allocated based on the proportion of male and female students enrollment: or 

(2) the school could show that it had a history and continuing practice of expanding athletic 
opportunities for women; or 

(3) that the institution’s programs fully and effectively satisfied the interest and abilities of 
women students. 



This position was agreed to be in the best interest uf evcry'onc. Those persons rcpn^nting football 
thought that "the shoe would fit." They assumed that the 57^ to 43% male to female student 
enrollment would continue; that the opportunity test would be satisfied by adding one or two 
women's teams; and that few women would show any interest in sports. 

The Shoe Now Pinches. 

Twenty-three years have now passed. It now turns out that the male to female student enrollment is 
55% women and 45% men. Many schools did not expand opportunities when it was observed that 
the regulations were not being enforced. Women have overwhelmingly demonstrated that they arc 
just as interested in sports as men. 

The football representatives do not now like the agreed upon test. They want to change the rules and 
want the Congress to overrule the Court decisions, the NCAA Gender Equity Study and the efforts 
of the students and parents who have sought to achieve fairness on the athleuc fields. 

No Change is Needed. 

Title IX and the regulations appear to be accomplishing their objccuvc. I did not hear any member of 
the Committee suggest that football needed any protection. I did hear concern that rnany institutions 
arc dragging their feet with respect to Title IX compliance. I also heard the intent of Title IX was mil 
to cut men's sports and should be avoided. 

1 want to thank the Subcommittee for holding the hcanngs. They provided the opportunity for the 
Committee to learn more about the battle for equality on our nation's playing fields. The problem can 
and should be solved at each institution with a little prodding now and then from the courthouse. 



Sincerely. 



Dunn: 

Executive Director 





O 
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Illinois State Basketball 

^ Inirrcollruinlt' Aihlrlit s • K<'<ll)inl Arena 2'AA 
( ■.niipns Iio\ 2<;()0 

\(M iiul. iiimuis tu 7‘»o 2 ()t )0 • :u)n 2r>r»7 



May IS, 199S 



Honoraole Howard P. McKccn 

E^'onomic and Education a) Opportunities Convr.itree 
2181 Rayburn Houae Office Building 
Washington, DC 2051S 

Dear rongreas.Tia n HrK.eori: 

I attended the oversight hearuiq 'jn Title IX held by the Suticomin nt ee on 
Post-secondary Educa* ion at the I'.'*. House of Repreaentat ivea which you 
chaired, I would like to submit 'hia letter as a matter of record for this 
SubCf 'mmtt.ee. 

The coac !ies of w,5men's basketball are extremely concerned about any efforts 
to diluti' the impact of Title IX, It was alluded to in the hearing that 
the interc'jt level of females may not warrant expanded opportunities in 
athletics. The enclosed graph v/il3 represent the dramatic growth of female 
participat, n at the high school level since 1971. It is also interesting 
to note the mcreaned participation of both men and women in the NCAA in 
the past fivf years, indicating there has not been a reduction in men's 
participation. Given the opportunity, females are interested in 
competitive □po**t 0 ! 

Congressman Haotert expressed deep concern over the elimination of men's 
non-revenue sports at the expense of Title IX. Obviously, no one wants to 
see men's programs eliminated any more than wo want to see women's 
opportunities diminished. However, the issue is a financial one. Athletic 
budgets are shrinking rather than expanding. Institutions do not have the 
resources to be all things to dl people. A variety of fcctoro influence 
sport offerings at each institution. 

Is it not the legitimate autonomy of each institution to decide which 
sports they will sponsor within the limits of the law, NCAA regulations and 
their budget. If the federal government does not dictate which 
institutions of higher education offer a physical therapy curriculum, why 
should the federal government dictate which sports are offered. Both 
academic and athletic programs must offer the sa.me opportunities to females 
as males, but which programs are available should not be legislated or 
protected . 



|er|c 
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Honorable Hoverd P. McKeon 
May IS, 1995 
Page 2 



I hope Title IX does not becocne a scapegoat in institutional decisions to 
drop men's minor sports. The law is just beginning to do what it was 
intended to do — insure opportunities for a discriminated gender. The 
NCAA statistics show feaiales are far from equal at most institutions. 

Change is often difficult, but it is the morally right thing to do. I urge 
lawmakers to not use Title IX as a political football. The law is right. 
Institutions of higher education, the NCAA and OCR can all impact the 
sports offered on each campus. Do not change the law, implement it I 

Sincerely, 



Jill Hutchison 
Women's Basketball Coach 

Past President Women's Baeketball Coaches Association 



JH:mwn 
Enclosu res 

cc: Betty Jaynes, WBCA 
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F'GDGRAL- ~T C£S"T ItVlOM V 
rVlay 9. 1995 

Margaret A. Jakobson 

T i 1. 1 IX 

AC .APFMIC Ji^d ATHLETIC INTERCOLLEGI ATE COMPETITI VE TEAM 

CHoi r)|3l^:kti'kiJi'kt 

t gentlemen, attornies, recipient institutiuns and honorable members* of the 

Hou<ie of Kepreiientatives. Subcoinniittee ot^ Post-Secondary Education. Ti .linitig 
and Lifelong Learning. T od.ty -- May U. IQUb -- shall live fur all ol us .as a day 
th.»t will be forgotten. 1 his day ... s«M.-ks to .inswei' tier (juestions ... 

"What is faJi'V' .. "What is just?" .jhU "Mo\s will future gtmer.itions' lives htr 
sjniped .. or .. irnf) erile (f by wh.il we testify to .. or dcfCide .. heie today!'* 

Ctontiary to popular belief ... on July I7lh. IQtiO. the day I v/.is born I did 
not expect to tjeconie the jJiinciple coinplairuint in United States Dcpartiiient of 
I duc.ition C.ise flO'j- 9?-209'J . (A i. a*.<f alli-giruj discrirnirtntion on the basis of st-x 
.Kjaiost myself as a female member of Moorhead State Umversity's Academic 
Intercollegiate Competitive I orensics (Speech) Team (Moorhead. Minnesota), undei' 

I M I f IX ot the Education Amendments ol 10721. 

I did not expect to file DOl -OCR Case 20i7 . {A retaliatior^ < ase filed 

because of a recipient institution's failure to release niy competition record, due 
to nty filing State and federal discrimination complaints wfuch through OOH- 
OCR intervention I would receive ov<»i- t wo- and-one-half yeai s (2i yrs.) after 
registering my initial request with) tfte recipient institutioit , 1 

Nor did I expect to file DOE-OCR Case »0b-94-2ll6. (A casi* alli.rjmg fl T l.E IX 
(•liscriininution on the basis of sex in iiUercollegiate .Athletics against Mootheacf 
State University whicfi I, as a fee payer i .to the Student Activity Budtjet 
Account, was being asked to finartce through r|u<irterly fees. fees u-.srssed 
against tfie total undergraduate enrollmeiU everytime we paid to attend 1 tfirougfi 
12 credits at the recipient institution. ikc»>-.ium- i io i> iridn-. fu>n. i. i it. j.i,, 

f urtherrnore. I nev er planned to bt: a number; and I certainly tfid not plai^ that 
something other female students aiwf myself, composing over 60 a of tfiat total 
ufuiergradu.it e em olliiit*nt . wn e paying f*n -- to be fiilleil a "QU_OI_A." 



o >”• 
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What we were paying for was not and IS MOT a " QUOTA ;" and, the entire 
Minnesota State University System that 1 was part of operates that way. To all 
of you that are so quick to use the term " QUOTA " in conjunction with 
discrimination in an attempt to devaluate " PROPOR T lONALI TY " and " TITLE IX ," I 
hope that your money is NOT in this kind of a "de-regulated" bank account. At 
Moorhead State University, there is no choice in the matter. That money is then 
drawn out of the account to finance ACADEMIC [Forensics--Speech, etc., etc.) 
and ATHLET 1C (Football, Softball, Basketball, Volleyball, Wrestling, Track, etc., 
etc.) intercol legiate competitive sports and other institutional activities. 

As a result of my Academic Complaint (OCR Case #05-9? -2099) , the recipient 
institution was given "technical assistance" by the United States Departmen' of 
Education to " voluntarily comply " with TITLE IX and other DOE-OCR enforced 
federal laws. 

Despite two officials from Region Vs OCR office coming " ON - SiTE " to Moorhead, 
Minnesota on March 24, 1994, the recipient institution did NOT bring up the 

F ACT that they had a " Report of Task Forc e on Gender Equity in Athletics " 
... provided to the President of Moorhead State University, January 31, 1994 ... 
that stated; 

"Nearly 63% of our students are women , and traditionally participation in 
athletics has been at a ratio of approximately twenty-four percent (24%) 
women and s eventy-six percen t (76%) men " 

making the recipient institution thirty-nine percent (39%) disproportionate . 

I really hoped the recipient institution would do the right thing, I waited . 
Because the institution was not willing to do the right thing .. what was fair .. 
what was just . . nor even consider the fact that their actions were shaping the 
lives of future generations, I filed DOE-OCR Complaint #05-94-2116. 

Applying just Athletics case to the organizations, coaches and all of you out 
there who are opposed to TITLE IX, are you willing to put over 60% of the money 
into your Athletics' bank accounts and get only 24% of your money back? Are 
you willing to say that this is a " QUOTA "? Are ah of you willing to live by the 
NCAA definition of "Gender Equity"? That definition infers that you are and will 
be willing to trade the men's offered programs for the women's offered programs. 

I guess that means coiches' salaries too! //...// Rather obviously, 

you are not! Is it any wonder, so many people are here today! 
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Before »ve get too hung up on king relationships. QUOTAS. «mcl Coaches' 
salaries though, let's go back to tf . eason we need TITLE IX. We need not go 
bacK as far in time as Eleanor Elexner describes in her book. Century of 
Struggle , when ‘ n wut: a i most ly b*..;:eved thuL a k^oman'i; br^tn wan 

;.;;u I'er in capacity and, Lh^frufore, Jn/erior in ijuality to that f a 
. 1 , » u-M.ei . 31/-S} Nor need ; -e look to when "... Lucy Stone organized a debating 
society among the women, although they were forced to meet clandestinely in the 
woods 'with sentinels on watch to give warning of intruders', because even at 
Oberhn it was considered outrageous for women to practice public speaking," 
21 sper.,ier , I^oi, p.;. . We need only go back to the words of 

Julie Nives of Junior High School f 217. New York City. New York, in the year- 
19/1 ... not before 1 was born, but in my lifetime. 

(an you tell nu' what the boys do in |^y mV " 

Thu boys tUi i-xtiivises . rhey play b.isketball. 'i'lu'y e<iii 
nut when H IS warm, ubuh the ^irls .uc rad allowed 
to do. They play handball. Baseball. They h.ive 

certain tennis alter s<hool (4n- ju?,! hjisehjdl. basketball, 
trairk teams, wliiih irirls do not hav.i-." 

"Have you asked to do any ot th<? sports w . eh the boy?, 
lie?" 

iiski.'il l<ir b.isketball. 'ITiey saiil iTien^ wasn't eiuiiij^h 
equipment. The b-ays }.r«.'!er l4i have it first. iheii we 
will have wlMt is left over. We haven't really i^ulten 
anywhere . " 



Question : 
Julie .Nives: 



Qai stiun : 



•lulie .NiVi 



“IMCN WE WILL HAVE WHAT IS LIFV OVER ... WF HAVfcN'T KIALIY GOTTEN 
ANYWHERE." Complaint " Settl e ment Agreement for OCR Case -Qf)-9u-? 1 16. " which 
I filed states: 

"... by the conclusion of the 199U-95 academic year women will constitute 
at lea^ 40% of the participants in thn Uruversity's intercollegiate 
atheltics program and by the conclusion of the 1996-96 academic year 
women will constitute id least 51% of the participants in the Universdy's 
intercollegiate atheltics program." 

I am here to say -- if there is no TITLE IX, "7HEN WE WIIL HAVE WHAl IS 
LEFT OVER. ^ HAVEN'T RE.ALI Y GOTTEN ANYWHERE!" 



TITLE IX exists to correct 
Athletics, but also in Academic 



of histo*'ic discrimination 



not only in 



4J4J / 



O 
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*I he kind of arrogance that says discrimination needs no remedy is the same kind 
of arrogance, disregard for the law and contempt for the civil rights of others 
that I've seen every day from the recipient institution for over three years .. 
since before calling the Region V., OCR office in Chicago, Illinois. The kind of 
arrogance that makes a press release seventeen minutes ( 1 7 min . ) after OCR 
faxed the Athletic "Settlement Agreement" for OCR Case UOb-94-2116 to me 
stating, . . and I quote: 

'"This is a university whose heart is in the right place,' said MSU 

President Roland Barden Barden noted that only a few colleges 

and universities are expe c ted to be in total compliance with fitle IX by 
^997, the deadline that the OCR office imposed on MSU." 

All federally funded colleges and universities are expected to be in 
compliai^ce with TITLE IX of the Education Amendments of 19 7? . 

My school came to an agreement with OCR because they were, by 
their own " Report of the Tas k Force on Gender Equity m 
Athletics , " thirty-nine percent (39^1 disproportionate . 

You don't get to be thirty-nine p ercent (39^1 disproportionate 
through a history and continuing practice of program expansion or 
by fully and effectively accommodating the interests and abilities of 
the "ut;>der-i^e p res ente d sex." 

It shouldrVt take a complaint filed with the Department ot 
Edut.ation, Office ftm Civrl Rights to put a recipient institution's 
" heart m the right place " and comply with the federal law, which 
rs the reason they received ^ least S.8 million dollars ($5.8 
million) from the federal government according to the fourth 
quarter of fiscal year 1991 figures. (A fact revealed in the 1 OIA 
documents of OCR Complaint #05“92~2099. ) 

Urdortunately , Moorhead State University is not alone with this kind of 

iirrogance. This is the s ame kind of arrogance that will spend more on expert 
Witnesses to fight TITLE IX, than it will cost to provide the opportunities . Now, 

I know what you're thinking: "BROWN believes they are right!" I've been told 

this by a reliable source. Well, NEWSFLASH , in 1954, forty years (40 yrs.) ago, 

another BROWN Case was fought ... and they believed they were right, too! 

about what? Di SCRIMINAVION . . . and there was an Attorney General's office 
that believed they were right! Just like in my cases .. there's an Attorney 

General's office; and. you know what? THEY BELIEVE THEY ARE RIGHT! 



FACT- 

fA^: 

LAO : 
I ACT ■ 



O 
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In fact. In the majority of the discrimination cases, whenever a public institution 
is challenged, there is an Attorney General's office and invariably ... THEY ALL 



Texas, in Kansas, in South Carolina, in California, in Pennsylvania, in Virginia, 
in Colorado, and In Minnesota ... THEY ... ALWAYS ... ALL ... BELIEVE 
THEY .. ^ .. RIGHT ! 

You know, instead of this honorable Committee looking into new and exciting ways 
to "shoot down" and "gut" TITLE IX, or show the recipient institutions how to do 
the le^ for the uno. ^ -r epresented and historically discriminated apainst , I think 
this Committee should maKi. HISTORY! Find an Attorney General's office that 
believes ... THEY ARE WRONG ! i?I ! 

Currently the President of Moorhead State University is again receiving counsel 
from the Attorney General's office of the Slate of Minnesota, because under the 
Family Educational Rights and Privacy Act (FERPA), I have challenged the 
recipient institution's DOE-OCR, TITLE IX. Academic intercollegiate competitive 
Forensics Team response for Case ff05-92~2099 .. an education record, specifically 
I elated to myself, as a class member team member .. and as a PI Kappa Delta 
(Speech Honor Society) member. I am requesting specific FERPA amend.menls and 
deletions to what I have counted as being over one-hundred (100) inaccuracies or 
misleading statements in the recipient's thirteen page (13 pg.) federal DOE-OCR 
TITLE IX response. And you know what ... I'm sure. THEY THINK 

THEY'RE RIGHT! The only problem is. I can prove the I N.XCCURACI ES and 
^SLEADING statements with THEIR OWN RECORDS!! 

Among the recipient institution's inaccurate material facts are: 

° While not requested by OCR. the institution provided three years' team 

budgets in which ^ out of the t hree years are FALSE , according to: 
THEIR OWN RECORDS. 

° The institution provided a separation of funds by gender .. to the last 
dollar .. male and female. When examining the institution's own " Travel 

Approval /Advance Request " forms, projected expenses and/or actual costs 

are not separated blocks of funds on the basis of gender or singularity. 
Nor has the recipient institution produced even one receipt In which 

costs/expenses were separated on the basis of gender or singularity. 

The institution testified .. in print .. to a "Se^'jclion Criteria" stating that 
it was used in the years 1989-1990, 1990-1991 and 1991-1992. I have my 
copies of the " MOORHEAD STATE UNIVERSITY FORENSICS TEAM - 



BELIEVE THEY AR^ RIGHT ! ! .. in Alabama, in Arkansas, in Mississippi, in 
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GUIDELINES " from 1989-1990 and 1990-1991, which in each case is a single 
page document. The "Guideline 2, p. 6" . . "Vehicle and Financial 

Constraints (Restraints) Criteria" alleged wasn't even written .. printed .. 
nor did it even have distribution until the Fall Quarter of the academic year 
1991-1992, according to: THEIR OWN RECORDS. 

In that year (1991-1992). when this alleged "Selection Criteria" WAS finally 
in pr inted existence, its very utilization and explicit application was 
contingent and dependent upon certain SPECIF 1C limiting conditions -- 

"U VEH I CLE and F I NANCI AL constraints RFQU I RE a limited team size. 

In 1991-1992. the "Fiscal 92 Moorhead State University Accounting System 
Report" .. for "Account #3-34306" ... "Foj'eiisics" shows a "CARRY 

FORWARD" of one-fifth of the entire, annual TEAM BUDGET, according to: 
THEIR OWN RECORDS. im:>c t 

* The institution's response alleged there were N I NET Y-TWO students 
participatitig in Forensics during 1989-1990 onti M'it and 1990-1991 

: ‘ .ij'd M'i) that I was one of; and. wherein I was rated and compared 

by the .i llege d "Selection Criteria" aforedescrtbed that D IDN'T FX 1ST . If 
one were to count each students' rating and coitiparison as one inaccuracy, 
the institution's response would have 92 inaccuracies and/or misleading 
statements in just three pages ! 

Additionally. in 1989-1990. I. personally, have the wrong number of 
tournaments. 1 am not attributed as having "d. consistent ftigh placing at 
tournaments whereas males with fewei" tiophies met compoi^eiU "d." of ttie 
institution's alleged criteria. 

One male in 1989-1990 meets components "a. consistency of rehearsals" ai^d 
"b. consistency of participation" of the alleged "Selection Criteria" with 
only t wo tournaments prior to the AFA National District Qualifier; while over 
30 femaies during 1989-1990. 1990-1991 and 1991-1992 with the same number 
of tournaments or more could not meet components "a." or "b." of the 
alleged criteria. 

And NEWSFLASH .. a classmate (SPCH 010) and Forensics team member was 
given access to three years (3 yrs.) worth of classmates and/or team members 
records; as well as 301 Minn Kappa Chapter of Pi Kappa Delta members records, 
in order to attest with her signature for the recipient institution the federal 
response was "accurate" and "based on avail jble records" ... THEIR OWN 



RECORDS ... thus, violating the privacy rights of what may be over 400 people. 
...A KIND or ARROGANCE 




BEST COPY AVAILABLE 
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So for all of you that complain about the OCR hassle, that OCR checks the 
ACCURACY of these figures as to participation rates, assessment of interests and 
abilities surveys and federal complaint responses to ensure that monitoring and 
compliance are ruled on the basis of "accurate records," 1 say to you what OCR 



which most of you that have had complaints filed against your institutions already 
know. I've spoken to complainants from across the country and one of their 
greatest frustrations is the INACCU RACI ES and ever-changing nature of the 
num bers . 

The Athletic Director of Moorhead State University specifically told me during an 
audio-taped conversation that the participation rate was 60% male and 40% female; 
when she was a member of the "Gender Equity Task Force" that reported to the 
institution's President the participation rate was 76% male and 24% female. What's 
16% here or there, RIGHT? Maybe BROWN or Colorado State University would 
like to discuss that? 

Relative to "interests and abilities surveys" conducted by this same recipient 
institution, our conversation brought forth stated "INTERESTS" of females' 
surveyed that weren't even mentioned in the "Gender Equity" Task Force Report's 
survey of "interests and abilities." 1 have both the tape recording and I have 
the Task Force Report ... the RECORD just doesn't match! 

The SABC Chairperson, who told me, prior to my filing DOE-OCR Case #05-94- 
2116; "icvcrytime tha men gat the wo»jen $2,000." Of course, it wasn't 

true, but it gave me another source to find the actual numbers. 

Si , I'm here to say that recipient institutions will provide false "material facts" in 
order to attain compliance with TITLE IX ... I am living proof! Recipient 
institutions do not need to be given any new ard specific ways to come up with 
"false material facts" or create new "loop-holes'* in the law from this Committee to 
show compliance in relation to "continuing history and practice" or how they are 
"fully effectively accommodating the interests ..nd abilities" of the "under- 
represented sex." They are fully capable of constructing thoir own "strategies" 
and compliance "schemes" reached with the full and complete knowledge, aid and 
cost-free assistance of their Attorney General's offices . . and remember, THEY 
RELIEVE THEY ARE RIGHT! 

"Proportionality" is the only true form of accountability to measure the real 
bottom line. 



has said to me ... have no subpoena power and we take no sworn testimony" .., 
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Relative to the OCR's right to accurate records matter? I say, BUNK! OCR does 
have “ Access to Sources of tnfcrmation " compliance rules and 18 U.S. Code §1001. 
Every recipient institution knew about these laws, when they signed up for 
funding. These are not new federal laws. 

In iaci. much of the "supposed" budgetary constraints in providing athletic 
opportunities could probably be decreased at Moorhead State University by just 
publishing their book. " Over 100 I naccuracies T oward Compliance wit h Title |)C." 

No one really understands the gravity of this entire situation, until they are a 
student-complainant trying to amend their "educational records" ... especially 
when there are ONLY Ways ^ Leave Your Lover". 

Phis institution is so bad. they even stated to the Minnesota Department of 
Human Rights, when describing males on my team oogling "Playboy" magazines in 
the Forensics team's State-owned van traveling down the federal highway ... 

aifitdr.*, frcun Phtyitoy art* cons.'dered a Jef7ltifnate resource fiwteriaJ in 
f ^xensiC.s . " One of the social activities of my department included '*SEX IN THE 
PIT MONTH " complete with the " POSITION of the DAY " 1 1 I Auctioning off the 
poster, signed personally by Dr. Ruth Westheimer. could also bring more 
"claimed" needed funds; even though. I'm sure Dr. Ruth did not know what the 
poster was for ... let alone its possible value in support of "Gender Equity." 

This brings up the final point of my three years. First, recipient institutions 
can and must be forced to provide accurate responses upon which compliance is 

ruled. Secondly, recipient institutions need not choose to implement TITLE IX by 

elimmatinq opportunites for anyone ! 

The United States Department of Education, Office for Civil Rights can ar^d must 
enforce the law oy holding institutions who provide "false material facts" 

accountable to the United States Department of Justice where they can be tried 
under 18 U.S. Code §1001. which states: 

"Whoever, in any matter within the jurisdiction of any department or 

agency of the United States knowingly and willfully falsifies, conceals or 
covers up by any trick, scheme, or device a material fact, or makes any 
false, fictitious or fradulent statements or representations, or makes or 
uses any false writing or document knowing the same to contain any 
false, fictitious o** fradualent statem.;nt or fentry. shall be fined not more 
than $10,000 or imprisoned not more chan five vears or both." 



362 



358 



- 9 - 

This form of enforcement places the consequences for action where they oelong 



Currently, institutions know that they will f>ever loose their federal funds 
because no institution ever has. Pulling federal funds only hurts students - not 
the institution unwilling to comply with the law. These facts are perhaps why 

OCR is so reluctant to take compliance complaints to the next level. It should 

not take repeated complaints to the OCR office before recipient institutions are 
treated the same way as "repeat offertdei*s" are treated in society. 

Compliance w|tji T ITLE IX does not have to mean the loss of opportunity for 
anyone . When I. as a student, could not live under or tolerate the hostile 

environment and denial of opportunities at Moorl-ad State University. I (eft and 
went to North Dakota State University, who was. also, being irivestigated and 

monitored relative to TITLE IX Athletic discrimmation . Some of you, who follow 
Division II Athletics, may be aware that NDSU has consistently been termed a 
"Power House" in Football National Division II Champions several times over. 
NDSU IS and has ^o been the Division II National Women's Basketball champion 



Ten years acjo. if I would have said that over 8.000 people would come to watch 
the Division II. Women's Basketball Championship game in a community of ?b.000 
people, many of you would have laughed. My mother and I were there for that 
day. Tears came to my eyes as Coach. Amy Ruley. and the Bison Women's 7 earn 
lifted the Division II National Championship trophy into the air. During the 
course of the game, little girls swept the basketball floor over the breaks. It all 
seemed an appropriate part of our journey. My mother looked at me. pointing to 
those young women and said. "Look. Marg. they are what the last three years 
has been about. They are the future." 

NDSU, my alma mater, again brought tears to my eyes and my support when they 
stated the- were going to raise the money to be in TITLE IX compliance ... and 
... THEY WERE NOT GOING TO ELIMINATE OPPORTUNITES FOR ANYONE ! I am 
behind institutions with this philosophy all the way. There are many schools out 
there trying to do the same thing. Proud, but not arrogant .. humble and hard- 
working. They are the heros not those willing to fight opportunities for 
females or eliminate opportunites to attain complatnce. They are willing to work 
for it everyday .. In their Press Releases .. on their TV commercials .. at their 
public appearances . , and . . in their constant efforts for improvement of their 
private academic, athletic and everyday institutional operational image. 



several times over. 
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I ask this Committee to extend a special commendation to these institutions .. 
institutions where Athletic and Academic excellence has no sex . . just providing 
training and a way of life for e^^rone. 

I don't know when the specific momen- occurs that someone looses interest or 
belief in their ability. Maybe it's the day when as a young girl, not yet a teen, 
chosen to play a child in a play at Moorhead State University, is told: "n..:, are 

.lo^eiiorl" or the day the female High School basketball player looked up in the 

gym and saw the poem ... " Thiit Si hoi." "I'lense don't curse ..." or dressed 
in a bathroom instead of a locker room; paid for their uniform, meals and lodging 
unlike their male counterpartf.. just to compete. 

I don't know when each person is made to feel they don't matter ... they are 

inferior. It is a kind of training and life-long lesson that no one should ev^ 

learn. I know when it happened to me and I'm here to say ... when it happened 
at W.SU. it was wrong * When it happens nationwi^. it is wrong! 

Por thiire to be an inferior .. there must be a superior. No one sport should 

fool thoy are so superior, they need exclusion from the TfTLL IX equation .. or 

they need treatment under UTLE IX. 

When we talk about eliminating flTLE IX. the Department of Iducation and 
Affirmative Action, it is iust as wrong! Just because our "Ship of State" leaks 
from some small hole in tlie f>ow. that's no reason to chop "gapping" holes in the 

stern to let the water out. Yet, the talk continues about eliminating flTLE IX. 

Affirmative Action and the Department of Education ... that is |ust as wrong as 
what happened to me. I started this journey to ensure that what happened to me 
would never happen to anyone ever again . . that no one would he 

opportunity bticjuiac of theii sux ■ 

I. therefore, plead with Congress, once again ... please, do what is fair, what is 
just ... and look at how the lives of future generations will be shapeo. 

fhe soccer .earn tfiat MSU will field next year, due to the OCR agreement, 'vill 
come one year too late for Female «17. who played the sport for eight years prior 
to college. U.e swim team in the OCR agreement will come too late ... years 
after my Junior High. High School and A.A.U. competition days. ... bul you 
see. I was a distance swimmer and I am not content for someone else to "HAVE 
WtlAE IS IEFJ_ OyfR " Let's not stop ... "WE HAVEN'T KtALLJY COffEN 
ANYWHERE!" 
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Rest assured, wh enever I swan, . . no „,atter how tired I „as . . no „,atter „hat 
lap counter read .. if the race was going .. t never stopped, t will be 
back, just as long as there is discrimination. _l_ CAN . and . . J_ WILL 

■ 09 . I±j£ distanc_e . . Wljh aij. deliberate speed . 



Thank you. 



Margaret A. Jakobson 



May 9a 7995 
Dale of Hearing 



Additional Information or I nquiries 
Contact : 

Margaret A. Jakobson 
806 Main Avenue 
Fargo, North Dakota 58103 

Telephone; [701 1 232-2772 
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Anne Goodman James 
Athletic Department 



Northern Michigan University 



Cvcoe CoiC'n *SV5<4!4 5* A~<- .t 



1401 Presque Isle Avc 
Marquette. Ml 49855 



Bob Boottnof 
Executtv* Oirvctor 



May 12. 1995 



Rep Howard McKeon. Chair 

Sub committee on Post secondary' Education and Training 
2181 Raybuni. HOB 
Washington . DC 20515-610'’ 

Attn Kathleen Gillespie 

Dear Congressman McKcon 



The College Swimming Coaches Association of America represents both men s and 
women's swimming on all collegiate levels We have a membership of approximately 700 
coaches, who. in turn represent thousands of student -athletes 

First of all. we believe in Title IX and its intent to improve opportunities for the treatment 
of women in athletics We are. however, concerned about the unintended consequences which 
have developed through collegiate institution's response to its enforcement (fmally') in recent 
years, specifically the loss of many men's non-revenue sports teams 'such as swimming, 
gymnastics and wrestling) on the collegiate level 

The current practices within many institutions of higher education in their eflorts to begin 
to comply with Title IX are not consistent with the intent of the law Women's oppoitunities arc 
not being increased a great deal because “proportionality" is being achieved, in many cases, by 
dropping sports for men rather than adding sports for women (or a combination of both) And 
isn’t increased opportunity what women have been fighting for and what Title IX is all about'^ I 
feel that we arc losing sight of that goal in ordei to achieve "equity." even if it means less tor all 
involved It is like complying with the letter of the law but not the intent 

Here arc srmie examples of the kind of action being taken in swimming. 4U Divisions I 
and II men's programs have been dropped in the last ten vears During that time, there was still a 



Statement of Position on Title IX 
from 

Cpllege S w ini mjng Coaches, Assoc i at io of America 
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net loss of three women’s programs In 1976, men’s gymnastics had programs at 138 NCAA 
institutions They now have only 31 left Wrestling has lost 120 programs in the last 10 years 

While a number of factors are involved in these decisions, many recent examples have 
cited gendei equity as the primary reasons for the action UCLA dropped men’s swimming and 
di\mg in 1994, the University of Illinois dropped men’s swimming in 1993, the University of 
Ar'xansas is phasing out men’s swimming 1993 >1996 

As the result of a Title IX complaint and Office of Civil Rights Review, Ferris State 
University dropped men’s swimming, wrestling, cross countrs*. track and baseball, and women’s 
swimming 

In 1994, CIcmson University announced it would be dropping men's swimming, but upon 
further review, it decided instead to add soflball for women and maintain men’s swimming This 
solution if preferred because it benefits both women and men 

OCR is correct in their strong enforcement of the issues of the 1 3 areas of treatment of the 
under represented gender, as there has been a great deal of discrimination in the treatment of 
females in athletics. However, the emphasis on the “pf'^P^'^ionality” rule for participation 
opportunities needs to be enforced for educational institutions at the elementary’, junior high and 
high school levels before it is feasible to achieve a balanced representation of females and males in 
collegiate athletics Unless those opportunities are available for young females, the interest will 
not be there in college women 

There are some sport groups that aie promoting the idea that '‘proportionality ' docs not 
make sense because women are not as interested in sports We no ihu support that thought We 
believe that the current level of interest in participating in athletics by college age women (which, 
admittedly, is currently less than that of men) is due more to the lack of athletic opportunitv for 
females of younger age. rathci than to some innate reason due simply to gender I'he 
■‘proportionality” test should be enforced currently at the high school and middle school levels It 
siiould not, however, be the landmark of compliance in providing opportunity at the collegiate 
level until it has been enforced for 4 to 6 years at the secondary lev els That way the level ol' 
interest has a chance to develop in future college age women, and 1 do believe that with these 
early opportunities women’s interest will grow to a level comparable to that of men ( For 
example, in the 1970's when Title IX was first starting to be cnfoieed, girls participation in 
mtcrscholastic sports grew from 8% to 35°/o, and to 30®'o in intercollegiate sport ) 

While the proportionality nilc will prove feasible in a few years, in the meantime the 
’’meeting the interests and abilities” method of compliance makes more sense at the present time 
for colleges However, the criteria for that prong of the three part test needs to be much more 
clearly defined before it will work cficctivcly (During a recent OCR review at ciiir institution, 
despite repeated requests for the specifics of ‘‘meeting interests and ahilUics" as required in our 
settlement, no guidelines were given Because of the vague direction given by our OCR regional 
office we find it difficult to proceed in an cfl'ective manner) 



368 



364 



We urge OCR to take a position of not eliminating men’s sports lo achieve a balance of 
opportunity. Obviously, thus hurts men’s ’’minor” sports, but it also does nothing to help women 

The question is how do we solve the issue financially? In most cases there will not be new 
money available to start programs for women, forcing us to look within existing budgets As 
Donna Lopiano of the Women’s Sports Foundation said, 'Title IX is about fairly sharing limited 
financial resources Schools must exercise restraint in controlling athletics expenditures.” 



Respectfully, 




Anne Goodman James 
President 



AGJ js 
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CoUqi Cm^im AuMXten o* Amvcj 



BobBo«ttn«f 

ExtoXKv DIrvctor 



Po::ition Stritemcnt on Tif>'' IX 



1 CSCAA represents women’s and men’s swimming at all collegiate levels 

2 We believe in Title IX, but are concerned about the unintended consequences (i e the 
dropping of many men’s programs in swimming wrestling, gymnastics, etc ) 

3 Dropping men’s teams also hurts women by limiting increased opportunities 

4 A new “underclass” has been created (i e men’s non-revenue sports) 

5 If proportionality is to be the landmark of compliance fo** participation, it needs to be 
enforced at the secondary level for 4-6 years before it is feasible to make it woik at the 
collegiate level. 

We do QQt support the premise that females are less interested in sports. The lower level 
of interest currently seen in collegiate women is due to the fact that they had less 
opportunities for participation in secondary school than did boys 

6 OCR needs to more clearly define how to comply with the “interests and abilities” test for 
opportunities. 

7 We support increasing opportunities for women, not eliminating programs for men 

8 We urge college CEO’s and athletic directors to address the financial concerns created by 
Title IX by more eqitably sharing the available resources (rather than dropping entire 
programs). 



• 2411 N Oak SUM* • Suit* T 303 • Myiirt B*ach SC 29S77 • (803) «2« 77S2 (803) • FAX (803) 448 0742 





366 




Department of Athletics & Physical Education 
California State University. Bakersheid 

9001 Slockdalc Hicjhw.iy 
B.iKoisiield Caitiiii'n.a i i**} 

801' - M'4 

15 May 1995 



MS. Norma Cantu 

Assistant Secretary for Civil Rights 
u.S. Department of Education 
Office of Civil Rights 
300 C Street SW, Suite 5000 
Washington, D.C. 2020^-1100 

Dear Ms. Cantu; 

Ur 'ortunately l did not gel a chance to personally meet you at May 
9th's Subcommittee Hearing, "Title IX impact on Intercollegiate 
Athletics." Hopefully, wo can meet in the future. 

I have two requests, but first some background. 

In response to the growing number of girls participating on boy's 
high school wrestling teams in California the last three years and 
the growing number of women participating in Ub Wrestling's Women 
Freestyle Championships tor the past seven years, I added 14 women 
to my NCAA Wrestling Squad list at California State University, 
Bakersfield (CSUB), in accordance with NCAA Bylaw 18.02.2, this 
February , 

This was accomplished despite the fact that the university 
administration, but mainly the athletic director (AD), blocked my 
efforts for 13 months. The AD and a California State Universities 
attorney used OCR Regulations to discriminate against women 
participating ir. contact sports; even though, last September; the 
CSUB Athletic Advisory Commit tu-e recommended that women be allowed 
to join the wrestling team. Section 106.41, paragraph "B”, of the 
OCR Manual states that educational institutions may or may not 
prevent women from participating in contact sports. 

Many of my colleagues ar'» tryi.ng to expand wrestling opportunities 
for women and are working toward getting the 40 institutions 
required to make Women's Freestyle Wrestling an NCAA sport. The 
National Wrestling Coaches Association was not contacted by the 
NCAA when "emerging women's sports" were being developed, 'r'as, 
strange as it may seem, conservative, male coaches of the o dest 
and most traditional of male sports are being asked by World 
Freestyle Champions, such os Tricia Saunders, to continue tlie 
growth of their sport. 
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I request that you change the OCR Manual to accommodate women 
participating in contact sports as some of my colleagues are being 
thwarted, just as I was, by administrators who are using OCR 
Regulations to discriminate. These coaches are not in a position 
to fight for women's rights because of the cost of legal action and 
the security of their jobs. 

Secondly, I request that you send me a letter stating that 1 can 
count my female wrestlers as "countable female athletes." Although 
the NCAA told me the females are countable, my AD states that I 
cannot count them. They train (run, weights, technique and 
scrimmage) as hard as the males. They competed at the Sun)cist, 
Country Classic, California State and National Women's Freestyle 
tournaments (five placewinners including a national champion). 

They wrestled exhibition against women from other schools and 
against "outside competition" at our dual meets which is "countable 
NCAA competition." In addition, they may compete against the men 
for the number one position on the collegiate team. My president 
told our AD that the women should be "countable squad members" as 
one cannot use separate rules for women and men as long as they 
belong to the same team. 

Obvio.'.sly, one of the messages given at the May 9th Subcommittee 
Hearing was to bring up the participation level of women atnletes. 

I was encouraged lo hear you state that your office will help and, 
as promised in your testimony, I look forward to your cooperation 
and timely response to my two requests. 

Thank youi 



Sincerely, 



TJ Kerr 

President, NWCA 
Head Wrestling Coach 

California State University, Bakerstield 

cc: Subcommittee on Postsecondary Education, Training and Lifelong 

Learning of the Committee on Economic and Educational 
Opportunities 

Congressman McKeon 
Congressman Gunderson 
Congressman McIntosh 
Congressman Goodling 
Congressman Petri 
Congresswoman Roukema 
Congressman Riggs 
Congressman Funderburk 
congressman Souder 



Congressman Williams 
Congressman Andrews 
Congressman Reed 
Congressman Roemer 
Congressman Green 
Congresswoman Woolsey 
Congressman Romero 
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PRESS CX^NFERENCE PRESENTATION 
HEARING IN THE ECONOMIC AND EDUCATIONAL OPPORTUNITIF^ 

COMMITTEE 

U.S. HOUSE OF REPRESENTATIVES 

WASHINGTON. DC riD ACT 

MAY 9, 1995 I 



Good afternoon. I’m Qay McEldowney, and I’m from Dick Zimmer’s Congressional 
district in NJ. I’m a licensed professional engineer and am president of Studer and 
McEldowney, consulting engineers in Clinton, NJ, I’m here today because I care deeply 
about the future of amateur wTestling and because, as an alumnus and chairman of the 
Friends of Princeton Wrestling, 1 wish tell you how Title IX has affected the varsity 
wrestling program at Princeton University, 

The Friends of Princeton Wrestling includes over alumni who wrest led while 
undergraduates or who otherwise believe in the imjxirtnncc of wrestling at Princeton. 

Our group includes such people in the public service as Frank Carlucci ’52, Don 
Rumsfeld ’54 and Jim I .each ’64, Wrestling was an important part of these men’s 
scholastic experience. Like all vsrestlers they take great pride in their spint which is open 
to men, of whatever sir,c, whatever economic status nnd what ever racial or ethnic 
background. None would have atterJed Princeton if the University hadn't offered 
wrestling as a varsity sport. 

Princeton’s guiding philosophy when it comes to athletics is. as with other 
members of the Ivy l>engue, to improve and foster intercollegiate athletics while keeping 
the emphasis in athletic competition in harmony vcith the educational purpose of the 
institution, Princeton wr-;stling has been nationally recognized for its level of success - 
without athletic scholarships - while maintaining high academic standards. 

Founded 90 years ago, Princeton wrestling boasts an all time record of 581-369-26 
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in 88 seasons, with 11 Ivy League championships, 50 individual EIWA titles, and 3 EIWA 
team titles. Nationally, it has one NCAA champion and in ihc last 30 years had 4 
finalists, 5 all-Americans, and team finishes of 14th and 16th places. Princeton has 
hosted the National championships twice. 

In a letter recently sent to University president Harold Shapiro, Princeton 
wrestling coach Eric Pearson slated, "Princeton’s status in the wrestling world is that of 
the favorite son. Like any family that holds special pride in its first ever to attend 
college, wrestling enthusiasts speak with special pride of Princeton s wrestling heritage. 
Princeton is a founding member of the F.asiern Intercollegiate Wrestling Association, the 
oldest wrestling conference in the country. 

Just over two years ago, Princeton's athletic director announced that the 
University had discontinued the varsity wrestling program tlTcctive immediately. Reasons 
cited for the action included constraints on finances and admissions and that wrestling is 
"a sport whose elimination would not create gender inequity within the department. In a 
comprehensive report on athletics prepared late last year by a committee of the 
Univ 'sity trustees, they stated that a consideration that led to the specitic identification 
of wrestling ns the sport to be dropped was ‘the impact of such a decision on gender 
equity." It was made even more clem that gender equity ns as titc major reason for 
dropping the sport when the University refused the Friends' S2.3M offer to endow the 
entire wrestling program without support from the admissions department, and later, 
when the athletic director stated, in the undergraduate newspaper, that -the leccntiy cut 
varsity sport - wrestling and gymnastics * stood little chance of being reinstated because 
of Title IX.* He referred to those cuts as **ur.fortunatc ramifications* of the statute. 
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In a speech which he recently delivered to the National Press Club, Senator Bill 
Bradley *65 stated that civil society is found "in churches, schools, fraternities, community 
centers, labor unions, synagogues, sports leagues, P.T.A.’s, libraries, and barbershops,” 
and is "governed by values such as responsibility, trust, fraternity, solidarity and love." 

Rccerit court decisions which have forced colleges to cut wrestling and other men’s 

athletic programs give a cold shrug of civil abdication by emphasizing proportionality and 

numbers of participants instead of engaging in a moral evaluation of the matter. The 

issue of varsity wrestling at Princeton and at colleges throughout the country lands ^ 

squarely within the realm of civil society, and not until it is evaluated in that context will 

the issue be properly serv'ed. 

Recent court decisions (and the fear of court decisions) which have forced colleges 
to cut wrestling and other men’s sports have done little or nothing to increase 
participation in women’s sports. Instead they have created ill feelings between competing 
interests in athletic departments, deprived many student athletes from competing on a 
college level in a sport for which they prepared almost since infancy, and in many cases 
actually reduced the overall participation (by men and women) in athletic programs. 

Red Tape, legal maneuvers, hostility, and the courts have replaced intelligent dialogue, 
fairness, and common sense in the administration of athletic programs nationwide. It 
would seem time to re-evaluate Title IX. or at least the current interpretation of Title IX, 
lo more accurately the intent of Congress in passing this legislation. There are far better 
ways of promoting greater female participation in athletic programs than the forced 
elimination of male sports. 

The proportionality rule of Title IX is yet another exa/nple of the tension # 
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between the pursuit of equality and the preservation of liberty. As George Will, PhD. 
*68 stated in hb April 2 column, "attempts to achieve by government coercion that 
elusive, because illusory, goal of a 'level playing field’ inevitably produce instead an 
exponential growth of prohibitions and regulations that shrink the individual's sphere of 
sovereignty." 
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TESTIMONY OF THE NATIONAL WOMEN’S lAW CENTER. 

THE AMERICAN ASSOCIATION OF UNIVERSITY WOMEN. 

THE AMERICAN CIVIL LIBERTIES UNION. THE FEMINIST MAJORITY. 

THE LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW. 
THE MEXICAN AMERICAN LEGAL DEFENSE AND EDUCATION FUND. 
THE NATIONAL ASSOCIATION FOR GIRLS AND WOMEN IN SPORT. 
THE NATIONAL EDUCATION ASSOCIATION. 

THE NATIONAL ORGANIZATION FOR WOMEN. 

THE NOW LEGAL DEFENSE AND EDUCATION FUND AND 
THE WOMEN S LEGAL DEFENSE FlIND 
BEFORE THE SUBCOMMITTEE ON POSTSECONDARY EDirCATION. 

TRAINING AND LIFETIME LEARNING 
UO.MMITTliE ON irONOMIC AND EDltCATIONAL OPPORTUNITIES 

u s norsi:oF representatives 

ON 

n n 1. IX AND A niMTirs 



MA^' 1W5 



riic N.Hional WoniciT'- 1 .lu (Viiicf plLMsod subniii ihis siaionioni on I'iilo IX 
.tiul atlilciic opporiunii) i»n hch.ilt oi uscU' and ihc ahovcMsnod oruani/atK>ns The ('enter is 
a iion protii oreani/aiu>n that lias been uorkine Miiee 1^72 to advance and proicel uoinenX 
leeal riehls aen'ss the eounir\ I'he ('enter loeuses on inaior polie> areas ot importanec lo 
uonien ineludmc edueatimi. einpUu nient . ineome seeuiitv aitd lieallli eare '.Mth spee;al 
attention eivMi to the coneerns of lo\^ -iiieome v^miien 

The ('enter, the Anieriean .Nssoeiation id Utmersit) Women, the .American Civil 
l.iberties I inon. the Feminist Majority, the Law vers ('omniittee For ('ivil Rights Under 
l.aw. the Me\ican American I>oi!dI Defense and Education Fund, the N.iUonal Association of 
Girls and Women in Sport, the National Education Assix:iation. the NOW Ix’jtal Delense and 
1-dui.ation l und and the Women s lA*tal Defense Fund strongly support Title IX's protection 
against sex discrimination in athletic opportunity. Title IX has played a vital role in opening 
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up t'ompeiilive aihkiics lo America's women and girls, but its promise of equal opportumiy 
is unfulfilled. Title IX remains critical as we progress toward giving our daughters the same 
access to and benefits from sports as our sons. 



When Title IX v^as enacted in 1972, women represented a mere 2^^^ of the natron > 



college \arsu> athletes and received only 1 2 of one percent of schools’ athletics budgets 

I*ewer than Ib.OOO college omen and .^00.000 high school girls plased any ispe ot 

competitive ^ports at all. Athletic scholarships for vvvM'.ten \sere simpls none.xistent \.isi 

disparities in treatment and facilities characterized men s and svonien s sports programs 

While rule IX has given women a small but important share of athletic opportunities, 

we Mill have Mr lo go bet ore we achieve equity in athletics For example 

" A 1992 NCAA survev shows that women in Division I colleges, while representing 
over half the student hiHly, receive less than one-third id' athletic scholarship dollars, 
one MUh of recruiting dollars and one- fifth of overall athletic budgets. 

* Women have access to only ot Division I colleges varsity athletic slots 

The insiiiuiional average expenditure for athletic recruiinieni in Division I schools is 
S1,^9.1KX) for men and only $28,840 for women (NCAA 1992) 

* \ 1989 study shows that since the enactment of Title IX, two new athletic dollars 
were spent on men for every one new dollar spent on women (Raihorn Report). 

* Bach > ‘ar. male athletes receive approximately $179 million more m scholarship 
monies than female athletes (Women’s Sports Foundation). 

* In 1993, NCAA member institutions had almost twice the number of male athletes as 
female athletes: 187,041 men compared to 99,859 women (NCAA Participation 
Report ► 



The Continued Need for Equity in Athletics 
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The dispariiy between men s and women s aih eiic opportuniues cannot be explained . 
h\ lack of interest on the part ot girls and women In the firsi four years after Title IX 's 
passage, women s participation in college athletu-s sksroLketed by 600'"^ and shows no signs 
ot dropping ott In 1944. the numbei ot high school girls pUising competitive sports climbed 
to 2 12 million with kuer 127.01X) new female athletes entering sports programs in 1943 
aUme The desire to pla> sports is not what is missing tor women - it is the opportumis to 
st>. particularh at the wollege level 



Title IN was enaLtcJ in 1972 .,s part in the I.ducauon Amendments u> the Civil Rights 
Avt k'l l'K)4 and series as ihe iiKn^'i statute prohibit mg sc\ discnnnnatton in education Ir 
States 

No pcrskMi in the I 'iuied States shall. <mi the basis ot sex. be excluded troin 
participaiu'n m. be denied the benetils o]. ov be subjected to diseriminaiu>n 
under an> educaii- lul prvigram or actiMts rCLei\ ing lederal financial 
assislaiisC 

While rule IN's s^»»pc esieiids well besvmd athletics, n is the principal tonn ot proiecium 
against sex discninination m cvdlege and high sehovd sports. 

Ihe Department ot Health. T'ducation and Welt are uhe predecessor to the current 
Depariment ot I ducaiioiii ihe agencs responsible torentoreing Title IX. issued regulations 
m 1975 which were subsequeniK approved b^ Congress These regulaiu>ns require anahsis 
ot three hasiv- areas to determine whether an athletics program violates Title IX the 
allocation of p irtieipalion opportunities athletic financial aid. and all kUher athletic Ivenelits 



What is Title IN? 



* 
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and ('pponuiimcs 

In order lo dciernime uheiher a 'vthO('l has violated Title IX h\ diseriminating in 
participation ('pportunities the Department id Hducation applies a three-part test. This test 
iM\es schools three indenendeiit ‘a.os to comph with Title IX ( h provision id participation 
opportunities lor male and teniale students m numbers substantially proportionate to their 
respective enrollments; or i2i demonstration oi a lontinuing history of program expansion tor 
the underrepresented sex. or i?i full and elfective accommodation of the interests and 
, abilities <d‘ the underrepresented ^e\ A school can demonstrate compliance with Title IX if 

It can satisfy aiw one ot the three parts of the lest. It is therefore simph incorrect to 
characterize the test as one that turns exclusivelv or inordinately <m proportionalitv . as some 
have charged 

Courts addressing Title IX compliance have ail adopted the Department's three -part 
test and applied it consistently When schools lose Title IX cases in court, it is because they 
were unable to show proportionalitv. continued expansion ^ accommodated interest and 
therefore failed all three pans ot the test Every Title IX case argued in coun has resulted in 
a victory for the plaintiff-athletes, which provides cleai evidence of the continuing problem 
ot inequity in athletic programs 

Title IX Has Opened Doors For Women 
Title IX has made a dramatic impact on the participation of w'omen and girls in 
competitive athletics. The number of college women playing intercollegiate sports has gone 
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tnnn 16.000 in 1972 lo <*vcr 158.000 ioda\ . wuh uomcn now rcprcseminu 35^# ot tollcue 
athletes nationwide. Dunne the four sears beissecn 1989 and 1993. the number ot 
paniwipars m adleee- level s\omen N spons increased h\ 10.000 M the hieh school level, 
the numbers are even hieher 2 12 million temale athletes in 1994 vsnh a 127,000 new 
participant rate in 1993 alone 

Women s teams are also mosme into the media spotliehi. bringing recognition and 
revenue to their schools as well as excitement to iheir fans -- the I’niversity of Connecticut's 
Inch protile NCAA champion women's basketball team is a recent c.xampie .Another 
example is Colorado rniversity s women s basketball team, which averages over 4. (XX) fans 
.1 came and is anticipated lo generate almost $200,000 this year. At the rnivcrsity of I'tah, 
the women s gvnmastics team brings m more than 10,000 fans on average to its meet,s and 
has been naiiopal champion nine times A 1990 study shows that 13 women's teams in 
Division I ot the NCA.A bring in $1 3 million or more each vear in revenue and 26 teams 
bring m $450,000 or moie ■ without large recruiting budgets or years ot publicity and 
tradithm to help them I ndoubtedly. as more vvomen's teams receive institutional support on 
par With men’s teams, success stories like these will muliipK 

Title IX has also been instrumental in increasing oppon unities lor women in the 
Olvmpics With sports such as track and swimming, opportunities to compete in high school 
and college have provided women with the training thev need to excel in their spon While 
the number of Olvmpic events for women still lags behind those available to men. the 1996 
Olvmpics in Atlanta will host a record 3.780 female Olympians Women's soccer and 
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sotiball will premiere as medal sport events in 1996. and women’ s ice hockey will be added 
in 1998 Given the outstanding performance of America' s female athletes in recent Olympic 
Games, women s athletics can look forward to increased usibility as women bring home the 
gold. 



Sports Are Important For Girls & Women 
It IS clear that women can make a tremendous contribution to spons: largely as a 
result of the doors opened to female athletes by Title IX, women won nine ot the eleven 
American medals at the 1990 Winter Olympic Games and nine ot the thirteen American 
medals at the 1994 Winter Olympic Games In addition, competitive spons have much to 
offer the athletes who participate in them: 

* The availability of athletic scholarships dramatically increases young women's ability 
to pursue a college education and to choose from a wider range of schools. 

CurrentlN. women receive only one-third of the available athletic scholarship dollars, 
giving them the type of educational access and opportunities that male athletes enjoy 
twice as often (NCAA 1992). 

* Athletes and coaches cite a long list of personal skills developed through competitne 
athletics, including an ability to work with a team, to perfonn under pressure, to set 
goals and to take critLism Playing sports also helps young women develop self- 
confidence, perseverance, dedication and "the competitive edge. " 

* Studies show that young women who play spons have higher grades than non-athlcies 
and arc more likely to graduate from high school (Women's Sport Foundation) 

"Voung female athletes also are more likely to go on to a four-year college than non 
athletes. 

* The health benefits of regular and rigorous physical exercise are extensive. In 
addition to the benefits enjoyed by both sexes, such as decreased chance of hean 
attack, stroke and back problems, a 1981 study shows that women who panic ipate in 
sports lower their risk of breast cancer by 40-60%: this finding was confirmed by a 
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1994 Niud\ (ItiSvIi 1981: Bcrnsiem 1994) Playinii sports also lowers women's risk 
of osteoporosis, a hone disease which disproportionate!) alfects older women. 
Moreoxer. iiirls who play sports are 92 less likely to get involved with drugs and 
less like!) to ha\e an unwanted pregnancy tWomen s Sport Foundation). 

There are important psychological benefits to be gained from sports as well: young 
women who pla> spons have a higher level of self-esteem, a lower incidence of 
depression and a more positive bod> image (Women's Sports Foundation). 



Title IX mandates that the opportunity to play sports should not be conditioned on 
gender, and that the nation's female athletes have the same rights to athletic opportunity as 
Its male athletes. I'nder Title IX. women and girls have made significant progress lov.'ard 
achieving equity in athletics and bene fitted greatly from participation in competitive sports. 
Limiting Title IX's protections now would mean stopping the clock on W’omen's athletic 
opportunity and denying young women the level playing field they deserve. 



Conclusion 
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May 18. 1995 



The Honorable Howard P. McKcon 
United States House of Rcprcscntauvcs 
Washington. D.C. 20515 

Dear Congressman McKcon: 

I appreciated the opportunity to share with the House Subcommittee on Posisecondiuy 
Education. Training and Life-Long Learning some of our concerns related to Title IX and the 
activities of the Office for Civil Rights. 

Your interest in the subject is appreciated and 1 previously had an opponunity to meet with Bob 
CiKhnin of your staff as well as Kathleen Gillespie of the committee staff. 

Please find enclosed a copy of the letter that I forwarded to Norma Cantu There us ongoing 
mi.Mnformation. but the enclosed athletic pariicipauon study exemplifies steady improsement in 
the expansion of oppuitunities for women while at the same time there arc dccreaMng 
opportunities for men. 

It LS our opinion that it would he appropnaic to res lew the Title IX Policy Interpretationv and 
prt'side clanficaiion to pnstics two and three of the compliance tc\t and reduce the courts and 
CX'R trom rel>ing on the profHimonality test. 

HopcfulK vi)u and your ci'mmittee will continue to ei\c attention to this i.ssuc which is of 
considciable impsinance to colleges and universities that arc aiteinpiing to accommis.laie athletic 
opponunities tor Ksth men and women in a rcxsonable and practical manner 

If I may he of service to you and your committee. 1 trust you will not hesitate to contact me 

ThanV sou again tor sour interest 



SinsCirls. 



Charles M Nein.ts 
Executise Director 
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May 17. 1995 



Norma Cantu 

Awistant Secretary for Civil Rights 
U S. Department of Education 
Swit/er Bldg.. Room 5000 
330 C Street S.W. 

Wishington, D C. 20202- 1 100 

Dear Ms. Cantu: 

Hie purpose of this communication ts to comment on the statement you submitted to the House 
Subcommittee on Post. secondary Education. Training and Life-Long [.earning on May 9. I9<iS 

On Page 10 of your statement you sute “During the past Jecade, as well, there has been increased 
participation by men m sp<irt> other than football arxJ basketball, i e.. or in the 'non -re venue 
priKJucing sfKirts' {see Exhibit 5. Participation in .Men's NC.AA Sports Other Than Football and 
Ba>ketbaill." 

The .Statistics that you cite, which were obtained from the NCAA, arc extremely misleading. The 
NC-VA did not reveal that iis membership increased by 76 in.siitutions since 1990. The enclosed 
thart provides a more accurate a.s.scssment of what has transpired in men's athletics during the past 
decade (Source National Collegiate Athletic A.ssocianon Participation Suiistics Report.) 

During the penixl of 19K4-19S5 to 1993-1994, the NCAA membership increased by 101 institutions. 
Dunng that same pen>xj of time, however, the actual participation by men in intercollegiate athletics 
by 5 7 percent. 

Plea.se note that of the 17 “non- revenue" sports listed, the only sports in which there has been an 
iiKrexsc in participants are baseball with 99 additional teams and l;icros.sc which added 26 teams. 
Men's volleyball also has 25 more participants with one less NCAA member playing the sport. Even 
HI Sports in which the number of participaung NCAA members ha.s increased (cross-country, golf, 
siK;<.er. tennis, indi^ir track and i>utdvM>r irackl. the number of participants decreased. 

The si/e of football squ.ids also dccreiscd and the number esf male ba.sketball players declined by six 
peaenu although tlicre are 1 1 12 additional men’s basketball teams. 
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Nonna Camu 
May 17. 1995 
Page 2 

The sport of wrestling provides the most graphic example during the period cited. Sixty*or)c 
institutions discontinued the sport and the number of participants has been reduced by 2.104. 

I have alerted Cedric Dempsey, executive director of the National Collegiate Athletic Association, of 
my concern and believe it is incumbent upon that organization to provide more accurate infocmation 
to the Congress and the Office for Civil Rights. 

Also in your statement, you refer to our complaint about OCR's treatment of the sport of football 
and indicate that "OCR policy guidance mandates that it considers the unique aspects of all sports 
when it assesses compliance with Title IX." 

I met with you personally in your office in Washington. D.C.. attended the June 16, 1994 meeting 
initiated by OCR and have exchanged correspondence with you on two occasions attempting to gain 
a better understanding of how OCR recognizes the unique nature of the sport of football. Perhaps 1 
may be missing something, but to date 1 remain unconvinced that OCR recognizes the unique nature 
of the sport that aiuacu more participants and requires more athletes to play the game. 

It is extremely distressing to listen to representatives of the Women's Sports Foundation and other 
women's advocacy groups claim that opportunities for men. including those that do not receive 
athletically related financial aid. .should be limited for the .sake of attaining proportionality. If OCR, 
as noted in your siaiemem. is committed to providing more opportunities for women witho'U 
decreasing opportunities fv'ir men. those institutions that sponsor the sport of football rteed more 
guidance from you. 

Representatives of the College Fix'.tball Assixriaiion. including its officers and Board of Directors, 
'A.ould appreciate the vipptm'jnit/ to Ji.scu.ss our concerns directly with you and members of your 
staff so that we may gam a better understanding of OCR's philosophy relative to football in its 
enforcement of Title IX. 



Subcommittee on Postsctondary Fducautm. Training and l,ife-l.nng Ijcarning 
CFA Board of Di reciters 

Judith Albino. Chairman. N'CAA Presidents Commission 

Eugene Comgan. President. National Collegiate ^lhletlC A.s.sociation 

Cedric Dempsey. Executive Director. Naiumal Collegiate Athletic .\.s.suciation 



SirKcrely. 



Charles M Neinas 
Executive Director 
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Athletic Participation Study 

In the decade from 1984-85 to 1993-94 NCAA membership increased by 101 institutions. 
During the same period male participation in intercollegiate athletics decreased by 5.7 
percent, while women's athletic participation increased by 15.1 percent. 
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Women's Athletic Participation by Sport 



Women i Spt'ns 



Basketball 



Cross Country 



Fencing 



1984-85 



No c*f 
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Field Hockey 



Gc;f 
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Skiing 
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+ 161 



-222 (-35.6%) 



+5.4790384^ 



+ 1.544 (16.4%) 



+403 (5.3*^^, 



-408 (-5 y^c\ 



+2.522 t23.1%) 



+3.187 (38.5%) 



ft. 159 <12.2^) 



Total Participation 

1984.85 1993-94 Per op^> of Chan&e^ 



201.063 

91,669 

292.732 



189.642 

105.532 

295.174 



- 5.7^e 
+ 15.1^0 



(Source: National CoMegiale Aailelic Association Participation Statistics Report] 
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McoOKy. M»y 15. 1995 



Playing games with Title IX 



If any good can be said to have come from the 
recent court ruling that Brown University discrimi- 
nates against women in its athietic programs, it is 
that it may lead to an examination of the intent of the 
law Brown supposedly violated and a reasaerilon of 
common sense in interpreting it 
In 1992, nine women sued Brown for violating TlUe 
IX of the Education Amendment^ of 1972, which for- 
bids schools that receive federal funds from discrimi- 
nating against students on the basis of sex. 

They based their case on Brown s decision to strip 
the women's gymnastics and volleyball teams of var- 
sity status to cut costs, even though the school also 
axed the men's varsity golf and water polo teams. 

In a stun ilng decision that reflects a basic misun- 
derstanding of Ihe Intent of Title IX and of human 
District Judge Raymond Pettine 
^ed that Brown had violated the law because while 
51 percent of its students are women, only 38 percent 
of Its athletes are. According to Pettine, the propor- 
tion of women on athletic teams must “mirror" the 
total proportlot. of women students. If women stu- 
dents outnumber men students, then women athletes 
must outnumber men athletes. 

Anyone who has ever been to a Super Bowl party 
knows what’s wrong with that logic. While many 
women are Interested In sports and while women 
participate In increasing numbers, far more men than 
women make sports part of their lives. 



Ironically, Brown University Is considered a leader 
in women s collegiate athletic opportunity: It offers 17 
varsity sports for women and 16 for men. But only 338 
women participate compared with 555 men. And 
though the school submitted surveys showing that 
fewer wo^n t^ men students were interested in 
participating, the judge wasn't buying it 

To be fair. Judge Pettine didn't pull the notion of 
athletic ' gender parity” out of his hat. It is one of 
t«ts esUblished by the Education Department's 
Offlee of Civil Rights by which scho<ks can prove thev 
are complying with TlUe IX. y j 

However, the other two tests— showing a growth of 
women’s sports programs over time and proving that 
the sj^rts program effectively meets the Interests and 
abUUles of fem^e students-are vague and were given 
short shrin In the Brown case. 

It's one Uilng to offer any one of three ways to prove 
compliance with the law and Quite another to make 
parity the only way, which happened in the Brown 
d«islon. If It is upheld on app^. Congress should 
take a new look at Tide IX. not to repeal it but to 
clarify Its intent and refine lU guidelines. 

The law’s Intent was to assure women the same 
opp>mmltjes u men on college campuses, and that la 
stUl a valid concern. It was never intended to create a 
numbers game that inhibits, rather than enhances 
campus athletics. 
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Statement of: Tom Osborne 

Head Football Coach 
University of Nebraska. 
May 9, 1995 



My name is Tom Osborne, and I have been head football coach 
at the University of Nebraska for the past 22 years. Prior to 
becoming head coach, I served 11 years as an assistant coach to 
Bob Devaney while receiving a Master's Degree and a Doctor of 
Philosophy Degree in Educational Psychology from the University 
of Nebraska. My statement to the Committee is as follows: 

Thank you for an opportunity to address the issue of Title 
IX interpretations, which currently have given rise to a great 
deal of concern among coaches, student - athletes , and 
administrators in the area of intercollegiate athletics. 

There is no argument among members of the College Football 
Association or the National Collegiate Athletic Association that 
there should be gender-equity, i.e., women student -athletes 
should and must have equal opportunity to experience the benefits 
of intercollegiate athletic competition. There is, however, 
considerable concern about pressure from various groups on 
institutions and Congress to use proportionality as the over- 
riding test of Title IX compliance. 

The University of Nebraska has long been a leader in the 
enhancement of opportunities for women in college athletics. 

Last year Nebraska added women's soccer, at a cost of roughly 
$350,000, bringing the total of women's sports to eleven, exactly 
the same as men. All women's programs are funded to the 
scholarship limits permitted by NCAA legislation. All women's 
programs have exactly the same access to academ.i c assistance , 
training table meals, equipment, travel, and coaching as do the 
men's teams. 

It is important to know that excepting the numbers and the 
expenses of the Nebraska football program, more funds are 
committed to the women's program than to the men's. More women 
than men receive c^.hletic scholarships, when football- -which 
allows 85 scholarships under NCAA rules- -is eliminated from che 
equation. There is no women's sport that approaches the numbers 
required to field a competitive football team. 

Currently there are those who are urging that football 
scholarships and expenditures be reduced and/or men's sports be 
eliminated so that funds can be transferred to enhance funding of 
women's athletics. I am sure this was never the intent of 
Congress when Title IX was passed to bring about equal 
opportunity for women. 

Ignored in the effort to diminish football, is the fact that 
at the University of Nebraska, for example, and at most major 
college institutions, it has been the football program that has 
funded most women's programs and insured the growth of women's 
athletics. Women's sports generally do much better at schools 
with major football programs because of a larger revenue base. 
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At the University of Nebraska we have had a successful 
"walk-on” football program. We have had two "walk-on" All 
Americans. Another "walk-on," Mark Blazek, became a football 
captain and a two-time Academic All American. Twenty four have 
become All Big Eight Conference players since 1971. These young 
men would have been denied an opportunity for college football 
experience if squad sizes had been dictated by how many women 
students wished to compete in college athletics. 

Our football program has made a contribution to the 
University as a whole as well as to women's and men's non- revenue 
sports. Since 1982, the Nebraska football program has generated 
$105,000 for the general scholarship fund at the University- - 
money which is awarded to men and women in the student body who 
are not athletes. Funds generated by the Nebraska football 
program, which operates without state or federal tax support or 
student fees, have enabled the University of Nebraska to build a 
campus recreation and physical education facility at a cost of 
$16,000,000 generated primarily from football gate receipts. 

On April 21 of this year, the Nebraska football team's 
national championship celebration at Memorial Stadium raised more 
than $80,000 for the Love Memorial Library on campus. College 
football has enabled many universities and colleges to achieve 
similar contributions to the betterment of institutions and 
communities . 

Reducing college ‘'ootball to a "bare-bones" activity in an 
effort to enhance women's athletics is not the answer. It wasn't 
when Title IX was passed, and it certainly is much less the 
answer today. You will note that Senator Bayh as he sponsored 
Title IX in 1971 talked about "equal access" for men and women 
where there is not a "unique facet such as football involved." 

Dr. Graham Spanier, Chancellor of the University of 
Nebraska-Lincoln, had this to say in 1993 when asked about the 
Title IX "proportionality" movement: 

"First, it unreasonably limits the number of 
opportunities for men. The second reason is based mere on 
economics: Football and men's basketball foot the bili for 

all sports at this and many other institutions. At 
Nebraska, no state support whatsoever - -no tuition, no 
student fees, no state subsidies- -are applied for the 
continued support of intercollegiate athletics. The funding 
necessary for the continued support of our commitment to 
gender equity is possible at the university like vours only 
if we continue to have a successful and well -supported 
football and men's basketball program." 

Dr. Spanier further stated, "Our position at the University 
of Nebraska-Lincoln is this: Rather than red’\ce the 

opportunities for young men, add opportunities for young women 
and provide an equal number of men's and women's sports at the 
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university. Handle them equitably in all respects, including 
scholarship stipends and other financial support, access to 
facilities and university services and overall participation in 
athletic department programs , , , The approach acknowledges 

that the current limit of 85 scholarships for football compared 
with the lower limit in the equivalency sport (i.e., designate 
one women's sport such as volleyball as an equivalency sport for 
football) is not strictly proportional. But it is a realistic 
approach . " 

Dr. Spanier has also acknowledged the importance of and 
contributions to the university of the so-called "walk-ons,*' 
saying, "We have tried to interest young women to "walk-on" for 
varsity competition, but despite our best efforts, still about 
four times the number of men vs. women walk-on." 

Noting the "proportionality" argument being raised in recent 
years. Dr. Spanier said, "Some say that to meet proportionality, 
we, and nearly every other major college athletic program, would 
need to eliminate "walk-ons, " thereby decreasing the number of 
men in order to level the ratio between men and women. We feel 
that solution is unfair to those "walk-on" athletes. Many walk- 
ons try out for teams with the hope of winning an athletic 
scholarship. Most compete because they enjoy the sport. To deny 
them the chance to compete is the wrong solution." 

Please note the enclosed participation figures from the NCAA 
News. You will see that from 1964 to 1993 men participants 
declined and women participants increased. However, there was a 
net loss of 5,032 athletes who participated during this period. 

If proportionality is the only test of compliance used, I can 
assure you that participation in NCAA athletics will decrease 
significantly. There are more than 1,000 fewer NCAA Division I 
football players now than there were four years ago as 
scholarship squad sizes have been decreased from 95 to 85 for 
each school . 

Opponents of college football maintain that 85 football 
scholarships exceed what is necessary since pro football teams 
have fewer numbers. What they fail to recognize is that pro 
players are already fully developed. Approximately a third of 
each college squad is still in a developmental stage. Most 
football players are not able to compete at a Division I level 
until they get bigger, faster or stronger than when they first 
enroll in school. 

In tracking the physical progress of this year's Nebraska 
senior football players, we find that they averaged 23 pounds 
heavier than when they came as freshman, they improved their 40 
yard dash times by nearly two tenths of a second, their agility 
run by over 2 1/2 tenths, their vertical jump by over 3 inches, 
their power clean by 100 pounds, and their squat by 170 pounds. 
The improvement in size, speed, agility, power, and explosiveness 
IS dramatic. None of these players played as true freshman, they 
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were physically and emotionally not ready, when they were 
freshmen, our scholarship limit was 95. It has since declined to 
85 and more freshmen have been forced to play- -most are at a 
considerable disadvantage and run more risk of injury. If the 
limit is dropped to 60, as some propose, nearly all freshmen will 
have to play- -this is not sound from a safety standpoint. 

Over the last 20 years our scholarships at Nebraska have 
declined from 45 initial grants per year and over 150 total 
grants to the current limit of 25 initial and 85 total. We have 
also lost almost 50% of our coaches. 

# 

Additionally 5 to 10 players are hurt and can't play at any 
given time- -we do not have an injured reserve squad or a waiver 
wire that enables us to acquire a player when injuries occur as 

NFL teams do. This past season, we lost 3 quarterbacks and were e 

down to one walk-on player whom we had intended to red-shirt. We 

moved a walk-on receiver who had never played the position before 

to QB and also suited one of our student managers up as a QB so 

we could finish out the season. Many schools report similar 

problems with depth when injuries occur. The decrease from 95 to 

85 players has put almost all Division I football programs in a 

very tenuous numbers position. 

A number of college teams lose a player or two early to the 
NFL almost every year. This exacerbates the numbers problem we 
are facing today. 

In the past 10 years at the University of Nebraska football 
expenses, adjusted for inflation, have decli.ned by 3%. During 
this same 10 year period expenses for all other sports have 
increased by over 70% --the greatest increase has been in women's 
sports. Football revenues have increased by nearly $7,000,000 
over tha' same 10 year span. As a result, football spends less, 
makes mu n more with far fewer players and coaches. 

Tha.nk you for your time and your attention to this matter. 



ft 
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P. 0. Box 2"493 
Tows or. , Md 212 85 
May 9. 19^5 



2:.." H;r, oracle Howard p. "Buck" McKeor, . 

7r.a : rperrsor. 

8 or. ?os t seccnda ry E.dJcatior. 

' r i : : r. : r d 1 1 f e - Lon g Learning 

7- . H V of K e r. r e s e n t a 1 1 V e s 

roar or.a 1 rperson MoKeon: 

FrrT. 195^. I have beon involved in efforts to obtain compliance 
bv I n .s t . t jt i or s of education with the Title IX Law. Education 
A.Tender.ent s of 19“2, and its implementing regulations in athletic 
programs. This law forbids sex discrimination by institutions which 
rere'.‘. «.* Federal resources. I have a Master of Business 
A dr I r. 1 St r a r i 0 r. and a Master of Science in Public Administration 
p..^reeo from Shippensburg University. Ghippensburg . Pennsylvania. 

1 am deeply honored to incorporate some of my experiences and 
^ Title IX into your official hearing record. 

First, permit me to say ti .t I concur with the opinions 
expressed by Ellen J. Vargyas. former Senior Counsel For Education a 
E.mployment. National Women's Law Center, in the Hearing before the 
House Subcommittee on Commerce, Consumer Protection and Competitive- 
ness of April Q. 1992 and Dr. Donna A, Lopiano, Executive Director. 
Women's Sports Foundation, in the Hearing before the same subcom- 
mittee of February 17, 1993. In the later Hearing Dr. Lopiano 
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This or 


anotr.er distribution formula should bo established as 




ins for withdrawal of fund resources. 


•?e. 


:a--se many of these public litigants may be motivated by the 


rr jr j 


• rewards of lir.gatior. and have no other interests in any 


1 r, 5 1 1 1 j * 


lions of higher education, they would be less concerned with 
;ior. by institutions against which they file lawsuits. Th.is 

.• lead to increased Title IX litigation wnich is not present:;. ^ 

? sued institutions. Dr. Lopi.i.no sta*^d that her office ♦' 

; jCsiut 2CG calls per voar on Title IX concern.s. However 


f e are 


willing to pursue a remedy because of this fear of 
::onal cetr ibut ion see hearing, p.age 2u?. 

:vate litigants may presently pursue qui tam a<;tions under 


the F a *. 5 
t.-.e fur,: 


.e T’lJims Act. They .are. also, i ncen t i vi ned by a percentage of 
is awarded by a court under the False Claims Act. 1 am 
L n g t h a * the Congress e s ^ a b 1 i h similar 1 g i s 1 a 1 1 o n for T i *■ 1 e IX 


crrcilh- 


^rcollogi.ite athletics disclosure litigation. 

lolieve that ligitation support for i n t er ro 1 leg i a - e athletics 

.ions cf higher education fcr reports and a units on 
: :ns :f intercollegiate athleti.rs revenues and exp^'n d 1 1 ur?s 
.tie : V . Higher Education Act Ame.ndments of I9d2. 5-190’ a ? 
or ZC VSC 5 1 09.J( a ' ' 1 8 ' i A j and iR . The institutions were 


-./Ola 


Icllege of Maryland and Georgetown University. One 


1 n s t i t u ‘ 


lien, despite a few telephone calls, has not provided any 



response since September 25, 1994. The other provided a spreadsheet 



V 1 thout 


an\ dollar amount for women's athletic scholarships or 
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r 'r. :: r'Jb'i: : v':-. j 1 1 ? ■: i ^ : a t i :r. *: •. es-t a.- 1 : cc 

f,ro'-e ts . if t*-..? b--.;:rer.p ?DJrn has r:o^ issu*^d an opir.ii'n. 



\ •. . : will de,:.Trli:*^ sf r.y tliov.'jhts and experiences wh.i 

1 he'. sh'w nef i ■; i en'~ : s in tiif? CC?? Title IX i r.vei t i a 3 *. i ons an 

n* :.r. ; * ' 1 : .1 n-f cornliinre assurances and support the position tha' 
^ ^ - rj "re rer.oved fron an.; Title IX athlctits responsihi- 

1. In ??? Case dated Xovemher I9i 19^2. the OC? Tetter 

Fimins'S l.OF ■ states that in :99C. the Un i ver s i - y realigned its 
athletic progran into f :ur tiers. In Tier I for men ' s teams arc 
basketball, football and lacrosse and for women’s teams are 
basketball, volleyball and field hockey. 

This situation is addressed in comment of the policy 
interpretation ( PI ) where OCR responded to a question about 
comparability between men's and women's major and minor sports 
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with men " s major ones being football and basketball as follows: 

“Second r no subgrouping of male or female s tudents ( such as a 
team> may be used in such a way as to diminish the protection of 
the larger class of males and femeles in their rights to equal 
participation in educational benefits or opportunities. Use of 
the "ma j or/minor " classification does not meet this test where 
large participation sports(e.g., football) are compared to 
smaller ones'-., g., women's volleyball) in such a manner as to 
have the effect of disproportionately providing benefits or 
opportunities to the members of one sex. "( The Federal Renister , 
Vol . AA , ^t239, December 1 1, 1979, page 71*122). 

This PI is violated by tier I's larger numbers of males in foot- 
ball, basketball and lacrosse teams with the effect of providing 
benefits and opportunities disproportionately to male athletes. 

Data supporting this belief of male athlete favoritism is found or. 
pages 15-6 of the Letter of Findings There it's indicated that Tier 
I .male athletes sum to 161 males or 42. 7% (161/377) of the total 
male intercollegiate athletes compared with 57 Tier I females or 
23 . 1%( 57/247 ) in the women's program. In the Fall of 1990 semester, 
51.9% of undergraduates enrolled at the University were males. 

Similarly, in his March 29, 1995, decision Senior U. S. 

District Court Judge Pettine found that the existence of a two 
tiered structure in the intercollegiate varsity program violated the 
"treatment” aspect of the Title IX regulations because far more 
male athletes were on "University-funded teams", 

2. Although Dr. Lopiano recommends that OCR make referrals to the 
Department of Justice in those cases where institutions are not 
imp.lement ing compliance agreements; the OCR position is that, if an 
institution implements a part of these agreements, OCR will ignore 
the most outrageous violations of Title IX. For example, in 
case #03892045, the University promised to consider whether its 
athletic offerings accommodate the interests and abilities of 
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students when it proposes to change its offerings. The University 
analysis of its survey shoved that its student were interested in 
women's soccer. Thus, this sport was added during agreement monitoring. 
However, both women's and men's indoor track and swimming and diving 
teams were dropped simultaneously in the same academic year in which 
women's soccer was added. Shockingly, the women's swimming and 
diving team had the largest number of female intercollegiate athletes 
in the women's program. After a protest which included numerous 
newspaper stories and a petition signed by more than 5,000 
individuals, the University reinstated the men's and women's swimming 
and diving teams. 

The Title IX regulation requires consideration of whether the 

selection of sports and levels of competition effectively accommodate 

the interests and abilities of members of both sexes. Senior Judge 

Pettine states in his Cohen decision states that determining 

compliance with this factor requires application of the Policy. 

I n t e rpr <?t 1 1 1 on ■ s ' ? T three prong test^see page . Cucted be_ov is 

this Judge s an alysis of tliis test. 

•Three prong test establishes a standard of equality that 
reg'jires Provn to proviue substantially equal numcers of 
intercollegiate athletic opportunities for men and for women, 
unless Brown either fl) steadily increases the number of such 
oppcrtur.i t ies for women under prong two, or (2) fully and 
effectively meets the athletic interest and ability of women 
under prong three such that Brown cannot further improve the 
athletic opportunities for women until tlieir interest and 
abilities further develop. ' ( Cohen , page } . 

In case tt038920‘15, the undergraduate students were about 6C% 
female; and data(which the University provided for its 1993-9*5 
academic year ) indicated that women declined in their program from 195 
to 191. I remain uncertain whether the University has excluded the 
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deletion impact of the women's indoor track” team from the totals in its 
female program participation numbers. Nevertheless, a continued 
expansion in female numbers has not occurred nor can the University 
claim full accommodation of the underrepresented sex with the dropping 
of women's swimming and d i ving ( temporar i 1 y ) and women's indoor 
tracK . 

Although this failure to comply with 'Title IX was verbally ^ 

acknowledged in my discussions with the OCR investigator, the OCR 
position continues to ignore this bold violation during compliance 
agreement monitoring. Moreover, the University was originally 
scheduled to submit its final compliance report on September !5, 

:99:. but OCR has annually extended this deadline so that another 
report in the area of recruitment for the academic year 1994-95 
is due by September 30, 1995. I, also, know that a former softball 
der.ied that her team had locker rooms as stated in the University's 
cor-p : : ance repor t . 

3. The above cited Working Paper No. 69 written .inder the 

■j j r : '‘n 'rofessor Tolo describes the deficiency of the OCR 1^90 

I rr.'ec- ; i t o r • s Mar.ua I applied to the area of prov:sion of 

e •; 1 : va t pub 1 1 ci ty v see e.xhibit z2 , pages '.9-19' Belov is sore 

jinirirnal '..•'.formation concerning -he cases and 

dvocr bei or. page 19 of this wor'<i.ng paper. 

Case -C399CC9? was issued with an LOF on April 5. 1 '^89 and case 
= with, another LOF or. May 15, 1989. ^he same regional 

office issued these Letter of F ind ings ( LOF ) - OCR headquarters 
issued January ^994 decisions reversing these regional decisions on 
tlK' grounds that the regional office "should not have accepted as 

\ 
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nondiscriminatory certain justifications presented by the recipient 

institutions". On remand to the regional office, this office issued a 

letter to one of the recipient institutions which states as follows: 

■’Because of the scope of the complaint and the inclusion of the 
issue of Title IX athletics in the area of publicity, which OCR 
regards as a priority issue, a massive a.mount of regional 
resources vculd be required to resolve the issue raised by tne 
complaint. Thus, in accordance with OCR s procedures, we 
treat the issue under a compliance review. OCR will li.mit tne 
investigation of this compliance review to determining vhetner 
female atnletes at the Vniversity are provided equal athletic 
opportunity with respect to publicity and piomction of their 



•please note that JC" s prooedjres pr v i 'le f or 

1 n V e s 1 1 q a 1 1 o n to be * e r r , n a t e t it t .’i e i n s t - 1 u i ■. o n has . a V. c . • c* » 
c o ir.n Its . t s e 1 f t c t a e in the future- a : t i o n s w h c ri c o mp » •=» . r . ; 
resclve the issue s' raised in this compliance revie'w. Inter 
the:>e c i r .turns t a ,nce s . this office may close this compliance 
revie-« without a determination of co.mpl'. ance or noncompl i ance 
with the applicable reg'i l a 1 1 ons . Ke 'wo-ulu be requireo to 
c.anfirm, either presently or through f-avure mon 1 1 ■>r : n-g - tn.at 
the agreed upon actions have been carried out. . . 

The '-C? •oroced'ares referred to abo\’e found in the Compliint 
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Ir.r ‘-ru : vt at : tn rej..:remen* thi" The Dopjrt.men* m 
v.ili.i -..ri-ter. and timely'^ oomc 1 a i r.t ? a lie: in': dis 
basis of se.x in a recipient's programs. CPR ? 

i qn.nred . ' The F<-der al Reg i<^ ter . December . 
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4. By letter of July 2, 1992, OCR case #03922987 was opened for 
investigation. As of Hay 2, 1995, this investigation continued 
oner, with the regional office still analysing the data, Morover. 
Headquarters. OCR. by letter of July 31. 1991. acknowledged receipt 
of an appeal under case #03“88-2098. This case was decided by the 
regio.nal office on June 23, 1939. On May 2, 1995, I spoke with the 
OCR official who signed this acknowledgement letter. She was 
unaware of the present status of this appeal. 



5. \r. case ~C3992045, an OCR regional office issued an August 2'.. 

Letter of Findings in tne area of competitive and practice 
facilities wit.n only one disparity found, electronic scoreboards 
for ■} .men's teams: soccer, foot,.aH, men's lacrosse and baseball. 

OCR. also, found that women's teams have a portable scoreboard 

utilized without any problems. In reality this portable scoreboard 

IS used only by the women's field hockey and lacroose teams and is 

sc snail about 2 and 1/3 feet by J feet)that it is barely visible 

from the opposite end of the field. Moreover, both ends of this 

playing field have either upward or downward slopes oehind the net. 

r.-th th-? wo.men ■ 3 field hockey and lacrosse use this same field with 

the downward slope at one end changing to A of v feet of concrete 

pavement . Because of these slopes behind the net- the referees have 

instructed players to take the ball into play many feet to the left 

or right of where the ball originally vent out of bounds. But the 

men's lacrosse team always played in the stadium with adequate flat 

ground behind both nets and an electronic scoreboards about 3C feet 

by 15 feet. This size makes it visible from any part of the playing 

field. Moreover, it has an electronic " rolling tape" for the fans f 
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.'•■XMtTTiS I'.' rOSTSECONDARV SDCCAT”:. HEAPIN':; CN ?:?E£ IX E/-’ 

2 ut -.rie vcrTiGD’s softbiill tean lao-;s all of aner. itiGs. TV.t' 

c vr«?co 2 r J :s about 5 feet by 6 feet manual an:3 selaom used; tne 
feno" :s flexible rubber which does not always sfoj: a fast movina 
ball- -Ine such incident resultt?d in a referee exrla i tn: n 3 that s;.tf 
hated t:.*'; v;ali do something about th.at fence. This fence onl; 
cr.’tec-a players, not spectators, does not ►^xist beyoTid tne first 
t li*!? siae of t ne field nor surround about l,'l of the outfield. ?: 

.-rs<^ there :i no public address anrouncer, nor battler's cage nor 
pitcher' s null p«'n . nor duqout for players, ntr foul polls etc. se-' 
tr “ e.-.rltsei 6 pictures for 1993*. This playir .3 field was, als.:. 

-.n a v-^r; si.T.ilar condiliin in 1939-9C for 'OCF ' s on- site visit. 

■■\t that ti.me about 5^1% of all female athletes Isoftball, field 
hoc-iey and lacrosse teams' utilized their two playing fields and aoout 
T3h- of tiale at -.letes { lacrosse and football teams: utilized the 
stadium desmbed above(see page ! of the LOr . Exhibit des-cribes 
the 1 n ve s 1 1 -t a t 0 r ' s Manual 's Gt. 1 nd. 3 rd of "second class status' vnic.n 
rru.-t be ‘■■x'^eeded '"or finding a tiunificint -i 1 s r :j r : y which is a 1 : ‘ 
a .itle r >: vitiation. As t on 1 sh. : n 3 1 y . the CC? or. -site team founo only 
ne disparity, vi/., electronic set r etoa r d s which "w.is not 
s'uf t : : lo.nt -c have a violation in -hi.^ area. in this uisefse*'^ 

Tn May T. 1 d?*!, I spoke with the e-Cp direct or cf Policy. 
Enforce.ment and Program Service at Headquarters who did not provide 
any time when she believed that the Investigator’s Manual ‘s revision 
will be issued. The reason for this delay is that OCR is attempting to 
find che ideal standard which would adequately cover the large 
variety of fact situations in higher education. 
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t. 1 5 S 'J * • - 

: h.: pt' '..'.at T; suo.iPS-. i ons fnr CDr.a r€>s = i rr. 3 1 1 e : : s- * 3 *: i or. 1 1 1 

oreat^* pr*=*C9 s in all Foriera! Tircaits v:l, en'i 

sex discrimination in college athletics. Also, thit these preceients 
will decrease the need for young female athletes to take their 
clains to court, despite hostile university administrations, to 
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1 3 

ensure that their sisters and daughters will not he subjected to the 

sar^e second class citizen treatment which they have endured. That 

tnese precedents vill stop the intense emotional trauma of young 

female athletes whose sport is suddenly eliminated resulting in 

an interruption of their higher education. Finally, that these 

prececents vill stop the inadequate medical treatment of more young 

female athletes which may result in permanent injuries. 

.Again- I wis!i to thank the honorable Chairperson and ranking 

me.T.ber of this Subcommittee for the opportunity to share my 

experiences and opinions in the official hearing record. 

cc : Honorable Pat Williams Very Truly Yours, 

(v/o pictures' 

Ends 

Frank R. Soda 
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Publicity 



lo 7 of ihc 18 ciics in which publidry was invtsugaicd, OCR investigators fouod instituiioos in oon- 
compUance. Disparities also were ideDiiTicd in another 6 cases, but the investigators concluded that these 
schools were in compliance because the disparities existed for oondisaiminatory reasons. The explanations 
provided for these disparities suggested that inequity with respect to publidry was not only acceptable but 
appropriate. In its investigation of Furman University, for example, OCR found substantial and pcr%'asivc 



information personnel, media coverage, corporate sponsorship, promotional activities, and quantity and 



inserts, schedule cards, and promotional posters for the women's teams in order to be in full compliance with 
respect to this program compooent (and thus provide women athletes with ’equivalent beocfits, services, 
opportunities and treatment ... in the provision of publidry’). 

Ill, OrR*S TITLE !X ATHLETICS !NVFST1 GaTOR\S M.\NTA.L 

A familiarity with OCR's 1990 Title IX Athletics Invesiigaior's Manual , the guide for ail OCR 
athletics mvestigations, is vual to understanding the inadequaucs of the agency's letters of finding and overall 
enforcement. OCR prepared the Invcsiipator's Manual to provide its regional offices with a common 
framework to investigate and determine Title IX compliance by colleges aod universities. However, the 
Investigator's Manual was created without input from mdivi duals and groups actively involved with gender 
equity issues, and as a result it fails to capture the spirit of Title IX Icgislatioo as articulated in the Title IX 
Policy Interpretation A central concern with the Investigator's Nfanual stems from the tone of its 
introduction, ’Approach to Athletics Investigations* (pp. 1*12), which urges OCR investigators to bring 
institutions into Title IX compliance with minimal OCR effort. The National Coalition for Women and Girls 
in Education (NCWGE), in an October 1990 analysis submitted to OCR, noted that the Investigator's 



c 



inequities between men's and women’s intercollegiate athletics teams in the availabiliry and services of sports 



( 



quality of publications. Vet OCR concluded that the insiiiuiion simply needed to provide game program 
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Miaual. ’raihcr than ouilining a comprchciuivc approach to the history and idcoiificaiion of sex 
disoiminaiioo m athJctJcs, merely approaches the area in a cursory and selcciivc manner’ and that ’the 
(In^'gSliga tor’s ] M a ru ai imposes a sundard for finding discrimination that is, at once, vague and difTicuJi to 



A careful reading of the Investigato r’s Manual provides additional insighu. including the fmdings 



iP^'^Si ig aiQr . ’S M a nual , however, states that a ’significant’ disparity which leads to a violation will 
only be noted when there is ’a single disparity that is so substantial as to deny equal opportunity in 
athletics to students of one sex' as evidenced by the ’second class status’ of athletes of one sex 
(P 10). 

I n\;^;:c3l0«''s Mjnva i states that ’there is no rule or number of disparities that when reached 
constitutes a Molauon* (p. 10). 

3 OCR rcc.c-nal offices ha\c autonomy in determining when riolations exist: The regionai offices ma> 
cxcru'sc discretion m several areas . . . (Thc\| ma> modify the charts, intersnew questions, and the 
mode: docjmenis in the appendices as warranted’ nnvcMigatm's Manual p. 4). Yet the investigator 
IS g:\en I.;!!: formal training or guidance in implemcming these measures. 

^ introduces the concept of ’offsetting factors’ in determining compUance; 

for factors favoring each sex to offset each other, they need to have the same relative impact within 
the particular program component . . . (Djisparities need not necessarily be equal in number to 



meet’ (p. 3). 



1. The Title LX Policy Inierprciaiion stales that program components must be ’equivalent, that is, equal 
or equal m effect, and thai ’the overall effect of any difTcrcnccs* must be ’negligible’ (Part VII. B.2) 
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of£sc: each other." The icrm 'offsetting' docs not appear in the Title IX Regulation or the Title IX 
Policy Imerpr elation* yet ihe Investigator’s Manual empowers the investigator to 'offset' disparities 
in the deterTxunaiion of compliance. In the abseoce of a stroog OCR eoforcemeoi policy, this use of 
'offsetting faaors* appears to provide investigators an opportunity to find an institutioo in 
compliance even when significant disparities exist. 

5 The Investigator's Manual promotes an investigation of limited scope in that usually only 

admbistrators, coaches, and athletes are interviewed. Although OCR investigators may schedule 
open meetings at which anyone may speak, these sessions are rarely helpful in providing information 



or insight to the investigators. This means, as NCWGE correctly notes, "Students who are not 
athletes because their interests are not being accommodated will not have a voice in the process as 
described by the flnvcsiigator's l Manual ' (p. 6). 

lo order to underuand more fully the deficiencies in OCR letters of fmding. the remainder of 



Title IX grievance rcquircmcots, accommodation of student interests and abilities, athletic financial 
assistance, coaching, and publicity. 

Title IX Grievance Requirements 

The 19"5 Title IX Rcgulaiion became the instrument for implementing Title IX of the Education 
Amendments of 1972 and for guiding educational instiluiions receiving federal funds on the terms, 
restrictions, and requirements of the law. Colleges and universities were given a six-year grace penod {from 
tfr signing of the legislation) to accommodate compliance standards. Both the Title DC legislation and the 
Title LX Regulation establish grievance requirements that instituiJoQs must meet to guide them in complying 
with Title IX. 



/ 



Section III explores Investigator’s Manual -related problems in the same five areas addressed in Seaion II: 
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wage dbcriminatioii, for example, is the insuimion’s 1987-S8 salary informatioD showing ihat ils Division I! 
men’s soccer coach received an annual salary of $49,452 and its Division II women’s soccer coach received 
only $4,276. 

As another example, OCR, in its invcsiigaiion of Mercer University, found that 69 percent 
($124,022) of total coaching salaries were paid to coaches of men’s teams. The agency then concluded that 
the university was in compliance with respect to this Title IX program component because the institution 
promised to make the women’s volleyball coach a full-time position and provide a salary to this coach 
suflicient to 'eliminate the disparity in coaching compensation.* Given the substantial disparity in coaches' 
salaries, however, this limited action would not appear adequate to eliminate the existing salary inequity. 
Once again, OCR failed to conduct a sufficiently in-depth review of disparities. 



Section 106.4l(c)(10) of the Title IX Regulation includes publicity as a factor to be examined in 
determining compliance in 'effectively accommodating interests and abilities of both sexes.* The Title DC 
Policy Interpretation expands this statement by noting that 'compliance will be assessed bv examining, among 
other factors, the equivalence for men and women of: (1) Availability and quality of sports information 
personnel; (2) Access to other publicity resources for men’s and women’s programs; and (3) Quantity and 
.quality of publications and other promononaJ deuces featuring men s and women s programs’ 

(Part VlI.B.3.i). 

The Invcsli &ator’s Manual , on the other hand, directs OCR ins*estigators to determine 'whether any 
differences (in publicity) result in a disparity and whether any disparity constitutes a significant disparity 
(p. 88). This places the responsibility on investigators to determine if the institution is in violation or in 
compliance, yet they have little direction from the Investigator’s Manual . According to NCTWGE, the 



Publicity 
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In‘.?stig.nor s Manual allovi.’s inequities in the 'managesjcnt costs for sports that traditiooali) attract large 
cfow<d!>. Nfcitboul Doting (hat such differcoces arc permissible od1> ‘if the recipicct docs not brail the potential 
for women’s athletic events to rise in spectator appeal and il' the levels of escDt rsar.agemta; support 
asailabic to both programs arc based on scx-ocuiral criteria' fPart M1.B.2.C.)* (NCWGE. p S'!. 

At Loyola College (Manland). OCR investigators uncovered numerous disparities in publicirN- 
between men's and women's inicrcollcgiaic athletics teams. Men's athletics received a higher budget, laxecr 
and more professional media guides, and billboards and posters advertising team cscnis. Invcsiicators 
justified these disparilics ty asserting that since men's sports garnered more visibibrv. produced revenue, and 



were more popular with fans, these differences were nondiscriminatory. However, the absence of a 
marketing plan for women's sports to increase visibilits and popularir/ through media exposure is 
discriminatory if women's sports arc not provided the opporluojiy to obtain the level of notoriety and fan 
support present in the men's athletics program. 

Suniiarly, in an investigation of publicity practices at Towson Slate Universit)'. OCR investigators 
identified pervasive inequities in all areas of publicir>'. Nevertheless, they concluded that "the University 
provides promotional materials and services in a maoner which is consistent with the amount of spectator 
interest in the teams’ athletic contests and with the priority given to men's and women's sports offerings.* 
/■gain, discriminatory publicity practices were viewed by OCR as acceptable because they were consistent 
with existing inequities between the men's and women's programs. 

OCR'S TITLE IX ENFORCEMENT 

OCR’s lade of resources and seeming lack of commitment to its mission have posed ti gnifiranr 
obstades to the agtac/a effcatve enforcement of Title IX. Since the enactment of the Civil Rights 
Restoration Act. Use total number of complainu received annually by OCR has nearly doubled, from 1.974 in 
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OePARTWENT OF EDUCATION 

34 CFR Part 668 

niN i840-^cu 

Stuoent Assistance General Provisions 
*CEvc^‘ fj**p irn^cr.t of £oLi jt.on 
acT’ow. N«)ti: f of ur.'p<'so<l raienuiing 

SUMM*nY: The S*<r(>i<irv proposes to 
Ai;.*‘'i : the biuOent Assistanu’ ld?nor:*i 
I':—. .- .o::v rPijbldUons These 
are ncctsson Ui 

,r. r:u a r,«\v rvq*iimneat ;n the 
!s.^r.»T till jc*.\i)n Art iit l^fao. as 
air.en .MLAh receniK added bv the 
In orosKK Amor.ra s S* h.inls Act of 
•t< 4 JASA: The IASA provision, titled 
•h** tii i.t* n Athietic's Oisciosuje Aa 
•r_M) \ : ■ reqa.fx's <.ertaui < oeduraUonal 
ot h:i;ber odccatian to 
r:< -otd make available to 

. p^.ter.tiai students, and the 
n . 1 ^. — H repon on participation .'Btes. 
f.t.ant :.il support, and other information 
nr. men 's and women s intrrcolie^iit* 
ai.tle'ic programs These proposed 
n'V'iiat.utis would implninent this new 
staiutort m^utrcme.nt Tbu statuto 
.'eq..'res that the Secrrlarv issue final 
rce’ji.itKins implamccung the L.\DA not 
Uler than IBU days following 
e.Turtrner.t Thus, the statute requires 
tbo: final regjia-ions be issued b» .\pnl 
ia 

Oates. (Ton;mer.»s must be received on 
«r neiore Apnl 4. 1995 
addresses: .\!I I.omments concenung 
muse propi'ved regulations should b« 
.lOdressed to Ms. Paula M. Husselmann. 
f S Oepart.'Ticni of Educauon. 600 
Independence Avenue. S.W ROB3. 
Room 4318. Washington. D C 20202- 
S34H. or to the followuig internet 
address .Athletic— Data^ed.ROv 
.A copv of any comments that concern 
infor.'naiion collecUon requirements 
snouid also be sent to the OfGce uf 
Management and Budget at the address 
listed ID the Paperwork Reduction Act 
section of this preamble. 
rOR njRTVtER INFORIIATIOM CO*<TACT: MS. 
Paula Hussrlmann. U.S. Department of 
Education. 600 Independance Avenue. 
S.W . ROB3. Room 4318. Washmgton. 
DC. 20202-S346. Telephone: (2021 708- 
7688 Individuals wbo use a 
telecommunications device for the deaf 
(TDD) may call the Federal Information 
Relay Service (HRS) at 1-800-8 7 7-«3 30 
between 8 a m. and 0pm.. Eestera dme, 
Monday through Friday. 

SUeetEMCNTAAY tNFORMATlON: The 
Student Assistance Cenerel Provisions 
reguleuons (34 CTR part 868) apply to 
all institutions that participate in the 
Title IV HE.A programs. The proposed 



rr.u.'ici's ,0 these reguistions ore 
n»>cessary to implemen* changes to ihe 
HE.V made by the Equity in Athletics 
Disc^ovure .Am (E.AD.A1. which w»s 
int .ud*‘d in 'Jie Improving .Amenca's 
S< hooh. .Act of 1994 iLaS.aI. Pub. L 
lCl-182. enacted on Octobor 20. 1994 
T;;e E,\DA reqiii.t:* that certain 
inst.tLiiuns cf higher education 
d:sr:uSi^~-1o students, ixitcntiil 
vt .■■.nnis. and me pubi.c— financul, 
pa'*..., :pat!on. and other uifonnetHm 
roncHmmg the uisiiruUons' woBoea s 
ar..t :nen s .ntcrcollcgiatc athletic 
pr- i;r.iins The E.AD.A ;s a "sunsbioe" 
law resigned to make 'prospecuva 
stude.nts and prospective student 
ai:::etes aware of the commitmcnis 
cf an institution to providing equitahiu 
atn.etjc opportuniues for ita men and 
women students. ' (LAS-A. seclion 
3t)f/0tbi(7;i In enacting the EADA. 
Cur.sTess expected that "knowledge cf 
a:i .tistiiution s expend! tuiva far 
wrmen s and men s aihielic progma ^ 
would help prospective studuts and 
prcspeclivt siucieot athletes make 
informed ludgmenis about the 
coiu.-ntiments c f a given insututian of 
higher education to providing equitable 
athletic benefits to its man and women 
students " (LASA. section 360B(bK8)) 

Thr EADA does not require that this 
information bo submitted to the Federal 
Covfmmcnt. Institutions of higher 
edur.aiKin that are subiect to the EAJQA 
must make the information eveilabU to 
students. potcnDal students, and the 
pubiu. ; 

Summery of the Proposed flegu/ot/ons 
The following is a summary of the 
regulations that thn Secretary propooae 
to unplement the EADA. The SecRtary 
is interested both in ensuring that 
students and tha pubhc receive 
consistent, usehil information from 
insutuuons c' higher educatiaD abool 
their uiiercoUegiate athletic progranxs. 
and in keeping regulatory burden on 
those IDSUtUtlOQS to the minimurri 
necessary to carry out congreseioDai 
intent The Secretary it also cennmittad 
to working with erganiutions that «re 
interested m women's and men's spate 
m implementing the EADA, including . 
development of proposed and final 
regulations and any optional reporting 
formats. The Secrataiy began ccmtaltlay 
with a number of these oiganindooe 
soon after the law was enacted, and tvdl 
ooDtmua to do so in the future. 

The proposed reguletiooe (nr hide 
only the statutory requiramcnle 
contained in the EADA, as deecnbed 
below The proposed reguletions do not 
include any requlrementi except those 
imposed by the statute. In this 
summary, the Secretary dtsenbes a 



□urr.tx>r of issues that could be 
adcLresscd in regulations or m non- 
binding guidance and requests 
cununenis un *Jie following questions. 

• Which, if any. of these issues 
should be addressed in the fuiol 
regulations and how should they be 
addressed'* 

• Which issues instead should be 
addressed m non-binding guidance 
provided by the Oepartmimi and bow 
-should they be addressed? 

• Which issues should not be 
addressed by the Department because 
the statutory '.anguige is dear or for 
other .reasons'* 

« Which other issues should be 
addressed in the final regulations or in 
non-buiding guidance from the 
Oepamuent and bow should they be 
id dressed* 

1. /ns:;tuf:ons of higher education 
thfif ore suhiect fc the EADA 

The E.AI^ applies to any 
coeduuauonai instituoon-of higher 
education (Di£) that partiapatss in a 
Title fV, HEA program and has an ' 
intercollegiate athiebc progrum. This 
statutory provision b set forth in 
proposed § 668.48(a). 

■Toe Secretary mterprets 
"Intercollegiate athletic program" to 
refer to varsity teams. The term 
"varsity" is also used in the EAJDA. 
Those ^ the teams that compete at a 
oeriain level uf play (egainst other lH£s' 
vnmty-level teams). The EADA does not 
apply to Intramural teams or to club 
teams even if such a team plays a 
limited number of iniercoUeglite games 
agi^st varsity taams. The Seoetary 
requests comments on whether the type 
or level of financial support by the ITS 
should also be a detenmnant of whether 
I team should be considered a vanity 
team under the EADA. 

The Secretary interprets the term 
"coeducational" to refer to the 
composition of an IHE'a undergraduate 
student body. Thus, tf an IKE has 
undergnduate studants of only one 
gender, the EADA would not apply to 
the IKE'S intercollegiata athletic 
program. 

2. Annual report 

The EADA requiree that an insaitudon 
fubject to tiUs law shall annually, for 
the immediately preceding acadamic 
year, prepare a rapoit that oontaine 
certain infannadon regarding 
inteicoUe^te ithJetica. Tba EADA 
tpedfiea the InfornuUon that muet Ire 
inchided in the repost Hm statutory 
reporting requiremant U in propoeed 
(688.48(b). • - ■ ' 

i. FuJI‘tjJM mala and ftmala 
undergraduot99. 

Tht report must include the number 
of male and female full-time 
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undergraduates that attended the 
institution for the imioc<liaiely 
preceding academic year (Proposed 

^068 4 album 

The terras "academic vear" and full- 
;.r;e student" arc defined m the Student 
Ais.jtance General Provisions (34 CFR 
2*>‘l For the definition of full- 
•:rae student. " sec 59 FR 22419. 
tiuousaed on Apnl 29. 1994. For the 
oenniiion of "academic year,** see 59 FR 
published OD November 29. 

19*^4 The Secretary could apply these 
(iff^'iitions to the EAOA reguUuons and 
req-jesls cororoenis on whether to use 
1 1 i these definitions. (21 other 
definitions, or (3) no defiimions. In 
particular, should the definition of 
4 .:aderaic year." which does not refer 
to a 12-month penod. apply? The 
S-c.-etary believes that the categones of 
n'orraation required to be reported by 
•he should be with respect to a 

\Z raonth period. but requests 
« Tiraems on this issue. 

The Secretary also requests comments 
I r. ubether the term ""undergraduate" 
^.‘‘,au^d be defined, and. if *o. how. 

4 Participants on vorurv teams. 

Th" report must include — for the 

iir.mediatcly preceding academic year— 
j Lbting of the vanity teams that 
competed m intcrcoUegiate athletic 
-crapcutlon and — for each team — the 
•c*al number of partiapaots, by team, as 
ri the day of the first s^cduled contest 
for the team. {Proposed §668 40(bU2Ui)l 
The Secretary requests comments on 
who should bo included and who 
<-hculd be excluded as team 
■participants*" under the EADA- For 
example, since "red-shiried"* players 
t>p:ca!lv practice with a team and 
nice: I e athlctically-relaled finanaal aid. 
should they be included as 
part.:.'.; pants'^"" 

5 Operating expenses. 

The report must include — for the 
;r-..'TU'il;u'.ely preceding academic year— 
me total operating expenses attributable 
to oat h varsity team. The EADA defines 
operating expenses’* to mean 
exprr.dituies on lodging and meals, 
trijisportation. ofSaals. umfonns. and 
(•quiprnent In addition to reporting total 
operating expenses for each team, an 
iiisiitution may also report those 
expenses on a per capita basis for each 
team An insutiition may report 
combined expenditures attnbutable to 
closely related team*— such as trick and 
field or swimming and diving Any such 
(.ombinations must be reported 
separately for men's and women"! 
teams (Proposed §66®.48(b)(2)(iin 
The Secretary interprets the EADA to 
include expenses for both homo and 
awav games and trairung sessions, 
including lodging and meals The 



Secrctan* also believes "Jiat 'total 
operating expenses ' should include the 
expenses meurred by i team during an 
enure year, not lust those uicurttd 
during the sports season ot a team Ihc 
Secretary inierpreis the statute to 
exclude any categones of expenses that 
arc not specifically listed in the law. 

The Secretary is interested in comments 
on which expenses should or should not 
be mcluded under each of th# statutory 
categories (lodg'ng and meals. 
tiar.sDortauon, officials, uniforms, and 
equipment). 

6 Head coaches and assistant 
coaches 

The institution must 'uirlicate in its 
report — for the un. etbately preceding 
academic year— w ither iho bead coach 
for each varsity ' wOc was male or female 
and whether the head coach was 
assigned to that team on a fuU-Ume or 
part'Ume bests. The EADA requires that 
the institution consider graduate 
assistants and volunteers who served as 
bead coaches to be head coaches for the 
purposes of this requirement. The 
insutuuon must also indicate, for each 
team, the number of assistant coaches 
who were male and the number of 
assistant coaches who were famale and 
whether a particular coach was assigned 
to that team on a full-time or part’time 
basis. As vmh bead coaches, the EADA 
requires the msutuiion to consider 
graduate assistants and volunteers who 
served as assistant coaches to be 
assistant coaches for the purposes of 
this requirement. (Proposed 
56e8.48(bll2Uiii)and(ivl) 

7. TotaJ amount of othleUcally re/oteo 
sfudenr aid. 

The report must include — for the 
immediately prece *ing academic year— 
iht totaJ amount ol toney spent on 
othlcticaliy relatec udent aid. 
including the val.<ri of waivers of 
educauonal expenses, separately for 
men's and women's teams overall. 
(Proposed § 668 4B(bU31) 

The Secretary imerprets this 
proxision of the statute to require that 
the EHE report two totals— ona total for 
men's teams and one total for women's 
teams . . . 

The lerm "alhleucally related student 
aid " .1 defined in section 485(e)(8) of 
the HEA to mean any scholarship, grant, 
or other form of financial ossistance. the 
terms of which require the roapient to 
participate in a program of 
intercollegiate athletics at an IHE in 
order to receive that assistance. *nils 
definition does not apply automatically 
to the EADA. which is m suhseinlon (gj 
of section 485. However, the Seerctar 
believes that the definiuou in 
subsection (el(8l would provide useful 
guidance for the purposex of the EADA 



and that ha\ing a single defmmon 
wouid promote clanly and consistency 
in the administration of these statutes. 

Thus, the Secretary proposes that the 
definition in subsection (e)(8) be made 
applicable to the EADA. Th# Secretary 
requests comments on whether 
"‘athletically related student aid" should 
also include scholarships to students 
who are on medical waivers (who 
therefore are not currently participating 
on the team) or who continue to receive 
athletically related aid afier they cease 
to paruapit# on a team for which they 
bad been awarded that aid. 

a. fiofjo efoid to maJe and /emo/e 
otAi'etcs. 

The report must give — for the 
ucmeuiatcly procedmg academic year — 
the niuo of athletically related student 
Old awarded male athlotcs to athletically 
related student aid awarded female 
athletes. (Proposed 5668.48(b)l4)) 

The Secretary interprets this 
proxision to require an IHE to calculate 
a ratio of the total of athletically reUied 
student aid awarded male athletes to the 
total of athletically related student aid 
awarded female athletes. 

9 Expcndifures on rec.rejting. 

The report must Includ#— for the 
immediately preceding academic year — 
the total amount of expenditures on 
recruiting, separately for men's and 
women's teams overall. (Proposed 
§ 668.48(b)(5)) 

Tho Secretary interprets this 
provisioD of the statute to require that 
the IHE report two totals— one total lor 
men's teams and one total for women s 
teams. 

Tho Secretary requests commen*.s on 
whether a defimtlon of "'expenditures 
on rrcruiling"' is necessary, and. if so. 
which expenditures should or should 
not be included in the report as 
■'expenditures on retruiUng " 

10. Torai annua/ revenues. 

The report must include — for the 
immediately preceding academic year— 
the total annual revenues generated 
across all men's tesuns and across oil 
women's teams In addition, an 
institution may report those revenues by 
Individual team. (Proposed 
§666. 48(b)(6)) 

Tho Secretary interprets this 
provision of the statute to require that 
the (HE report two totals— one total for 
men's teams and one total for women's 
teams. Tho Secretary Interprets the term 
"total Ttfmal revenues"' to mean gross 
income, sinoo there is no indication in 
the EADA that Congress intended 
anvthiDg less than that amount 
Under section 467(a)(18) of the HEA, 
IHEs are currently required to make an ■ 
annual compilation of revenues and 
expenses attributable to "football, men's 
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women’s baskeiball. til 
men s vports combLEied. tnd til other 
u^)fn(in's sports oombuied 'vnih rospect 
to the instttutiOD'sl intercollrgutt 
t:i:i«ucs acuvtties." The rtveoues tnd 
expenses to he ctlcultled for tins 
purpose ire set forth id seaion 
4«r(t:J;8l'B) (:) and (iil (20 L’ S C 
(i) tod ittl) Tbo 

Dei:ir.tsenrs re^iauuns ictpiemeDUng 
tni'MS sut\jtory requirerosati tn* to 34 
CiR •>ba 14 id} tnd (e) (50 FR 22427- 
224:8 published Apnl 29. 1994). The 
>PirC.f)<. dehmnoo of 'operating 
«*>pe'iies" m the EADA precludes unng 
u:*’ oeftnition of "oxprn'ves' m section 
4»«' jt ■: -y.r D«.*?arLne::t $ rvguiauoni 
the SetretuN' will consider 
the extesjl to which the defuiiUOD of 
revenue" m these provisions should be 
used in Jeoding what should be 
included id "total enniinl revenues" 
iinC' * ’J-*e E.^DA 

The Stxrettrv requests continents on 
whether the F-^D.^ reflations incruid 
ddort a def:c;'ioD of "total a.“jjutl 
revenues" that is difTercnt horn the 
uefi-.ition of ''revenue" ;n t4. snd 
if so. -ASat specific sou.-rea of jr.cnrae 
' 00 ^;.: or should not be incl-ded in 
'■-Ul annujl revenu»*s 
J t ' o/id js*;* 'c nr < r j, hes ' 

s :.anrt 

The rejvort ntust iru lode — for 'whe 
::r-T:i'd.a'rlv preceJ;ni: st.icetnic year — 
ij.e anr.uai :cs’.:..<LotiiJ stltry 

nt '.he 'least bOCches s'f rcrn s teams, 
jsrciss jIi iiffcred ipor.s and the .tverage 
.wt.tudi nst.ttii:uD4i sa.ar> ufihebead 
• .1 _‘es if '.sontf □ $ ’ea;“' -i. ."'Si ail 
-.riiin-d ^Do.ns If a head (.oaui dad 
esp* :-\,h...ues for morr than i.oe team 
■L. : T.e ..ist.ti.tii-u diivs !:«>■ a..ucate that 
I- j) s 3s ;uara. the stales 

*’■ : ':.e ..ist.itiU.JM stKi.id Jisiili’ l.Se 
>_i..i*A 'he nuinfur of [".ai.is for whnji 

■ - . < ;:.id respunsibi.il > and 

‘ j'e 'he su.ary tnior.t; iti* teams un 
1 ' is.s .c:.suicni Kith ' oam s 

■■■ : li ties for ute u..:rn*ni icdins 

! -epi/n o ust *i«i iHt. ...oe tne 
«.»*■ ,i«- 4..< i. II .n_stii.»'i.:“.^i wj^arv of 
"c as .isia.'i! >si<vt ties i»< N.ffi s leams. 

• s ;f. rtjf -.pons .uiit :ne 4verat;e 
.-■'M.ttMraf of uie 

>0 '4*' oacnes of Mun'en s teams, 
f '--.s ii( .iifered spt'"-. l 'n}j»>vtHl 
■. o8 -;«ihi i7J and iB 

r.'ie Secn'iarv interpti 1 jcrossall 

■ sp Ts lotnean i sinji e average 

' ' - •■■ns spo**! «n ihr ag>;.'’i«;aie aod 

fur 4 ii vwi.ine.n s spons 

^ eptuie 

r..- ‘-I- *vtdjs .TOtiesis I'ljmnifnts on 
■/V .j: v'i-s )f ,.:r.per.sai ■ n s.h'iiiid be 

.1 io.,fn s i‘r jssistjj't 

' ' i.. 4'. to nr an an arat- 

*1' r • -t . 1 . Knr 



exarepie. should "salary ” include 
bonuses or other mooerarv beaehtsf 
The SeoTtarv «iS4> requests 
on the dctemunation of an average 
annua, institutional salar* if unpaid 
vr.aU5i*ers serve as head coaches or 
assistant coaches Consistent mlh the 
pros'.sioDs ID the EAD.^ that voKmtacrs 
sers'ina as part tune or full time coaches 
or assisiant coaches should be counted 
as suen the S*.-cr«iry believes that their 
Miar.cs or Lacx thereof) should be 
reflected ic the asarege anouai 
insuti.tior.ai salaries ca.cuiatiKj by the 
Il-.E. The Seemary believes that unpaid 
vc.-.vi-«*r coaches i,n<i unstant coaches 
couad tM* included m these 
computations wt'h a de3ig-''ated saiary 
of zero dollars However the Secretary 
requests comments os to whether the 
repen mould instead arimplY include 
tn^ number of unpaid volunieers who 
served as a>tchrs und assistant coaches 
w;'hjul includmf? IbeTD ui the 
corrculttion of average annual 
institutional sala.i^ 

Bi"'.ause the EADA stales that an fHE 
sDouid" alloc^rc a cnoc.n's salary if he 
or sne L'uacnes mure than one team, the 
Sitrrtsry beuevns thai the statute 
ivnuuvs tbit an IKE shall do the 
allKoation and the pm^sosed regulations 
S', orovide 

12. .'>.ncru/ issues 
T.ie Secreiarv believes that 
ciwduaitjUDai toams soouid be reflected 
in i-v IHE » report, and requests 
cii::..Ti.'a(s on how *dus could be done 
must jcrurstriv ann wit.^ mimmal 
Dii.'der. par..culart\ umfer tha EADA 
piTivisiuiis that asa for 'mormalion 
sepa.'xif!v for '•nt-'i s anc Aiimen s 
ttM-nv I- (ir examoie. the salary for a 
heail (.'nuen of a ctcilucaxionsl team 
M'_ .1 ue preraieo acciirding to bow 
:r..c.% -::<Ti{>ers of me -earn arc male and 
n. .> ■ninv are fiitnile 
S« .T*r cvpv.Tses. revenues, and salaries 
*e jttnfni'ibif to more ibAo ,mt 
4it . V <i i;c’TiI. me -Socrelary 
t!-- ■■ .• > mil .in IKt should proran- 
i-.i'v.'* r)ci4,*es Ul c reasonauie .Tiamjer 
ai.a ' > in<t;vu*p m Uu; r«T>ort bow the 
rix''.r>'s wtut‘ tsicuidied. so that stutients. 
p. '•r'lij. siv ic’.is \nu '.te piibiiJ wiU 
iinijerst.vo 'he basis for the 
i.d.» ..ijiic ns If a fanjlfv or staff member 
a.si> I O.U r.es :he IHE sDould maM> a 
rcau r.atue deierininatio.n of how much 
of 'hi' professor s valarv is allnbutabie to 
h,v ' ■5»** "‘4- bine dut.es Ifawnmen's 
iiMr: and a men s ;eam share 
i: i: ki'i>rt.imin i»> l oitifielitjons field at 
U.f vditie site the ir»iist.i>rlati<m 
I'xpf.w smxild rx- prontied aixrmiingio 
'll- .'■'i.ii.i e ..umoi-r if fi'iTi.ile aud male 
A : -N I sf to' *he irjnsfx»rla*ion 

» - 1 . T.fv 1 .-: t*r • .■.;.i"o'-s where 

■ ■ : - s.i'% iii iWeliii- 



the in f-i.-maaen required by the EAJDA^ 
What guidance should the Secretary 
offer lo asust acDmls in making the 
pmraii.x'.v ,a a consisient manner that 
allows for compansota among schooh? 
What b'urdet j would be impo^ on 
[HEs .n pruratme expenses, nevrsiaas, or 
saia.nes’ 

In calculating and reporting expeaues. 
revenues, and saianes. the SooTarr 
interprets '.he E.ADA to require IHEs to 
ixse acTuai ammiDts expended or eanred 
diLnng the imnwdiatelT preceddug 
academic year, not boegeted or 
estimated anrounts The S ecretary 
requests co:ntii''nts on any burdens that 
would be impo- d on schools ih 
meeting ad Orr oer 1 deedlice and in 
using actual data. 

3'he EA0.^ requtrea that the 
mfortiutjnn in the vTiniwl report be for 
tbe Liiunediatelv preceding acadonk: 
year. How can this requirement becaedo 
to wTirk fur an IHE whose Sacal year U 
not the sa.T.e as ils academic voo'? 

As noted above, certain daunitkmalji 
34 Cni Part 66A. the Studeot Asantance 
CeneroJ Provisions (SACP).cmild appiv 
to these regulations. Tbe SAGP also 
coni.)mt other reguialians that are ^ 
pertinent to the EAD.A. including 
recordkeeping requuemeDts lo -$664.23 
and the enforcement and appeal 
provisions in Snbparts C acKl H of Part 
666. Under secuoa 443 of tha-Genenl 
Educatitm Pro'vistoDs Act 120 D.SjC. 
lZ32f). as amended by the LASA, 
records under the EADA generaT>y will 
have to br mainlained by ao TK£ for 
ihrei' years 

I'ritier the Student Rigbt-to-ICiuJw Ad 
1^0 1} .S t2 ir32(al{S» the Socreiary ts 
n<qui;vd to pen it on (HE that is a 
uiein:y*r of an < fotic tssociatioe or 
aP.ii'i.i conf^'r jt that has vahintanlv 
p'.^bi.$hcd ''.a..!, or ha,v agreed to publish 
»la!3 ’ha: :hi- Serrctaryconsiders 
vurs'xir.tj’.Iv comparable to the 
infurrt'aiTin required under the Act. to 
use 'hat di^s 'n satisfy ifce requimnents 
of '.he .^r*. The Secrvtaiv requests 
aunmi'M on wheihe' a sinrllar 
pr..v5vinn vho’ild be incSided m the 
E.-\D4 rt^iilations 

! 3 Fprrnrjf frr ihe report 

The Secretary believes ihat lha 
infi'.’m.iiion in flfEs" reports uiKlet the 
r.-VD.4 iboulil be as consisianl as 
povsihii' lo Kssisl studeniv, potmtiai 
M ‘..}en;s. and the pubbe understand And 
use mat information The .SocroUry rs 
also aware that diflerences exist among 
ir.teu :,.-oat«5 athletic prugnims. Given 
thi'sf iM ton. the Department ts 
cons..:cnng dcvelupmer.t of an optional 
mwlel f'.ntiBt 'hat (ifEs cuuid irse for the 
ii.- 1 . 4 1 o'po.-s fvqijifixl bv the EAD.4 
.1 fo<miu' V' n'lltl V ’fttvid on end 
i ■ ; 1**1 i.i ' rs-il'a’ on with alhletif 
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opnfttmnots, adjooU. and 
iDiensted in woidmi's aod meo'»s{wcts. 
Should such a fonn b« darvelopad aad 
made available? Cao cm iocmai ba ux«d 
bv all of tha types of IHEs that wUJ be 
subject to tha law. or will a small 
number of differaot fonoau Iw 
necessary? If the lancr. oo wbal basis 
should insmuijons be differeotsalad? 

Do any of the categones of 
informaUoo reouired by the EADA 
simp I V not apply to some IHEs? If so. 
how should regulations, non -regulatory 
g'jidaaca. or a model format address this 
situauoa* 

14 Oisc/orure fo students and the 
pvbltc. 

The EADA rc<}uij«s that an instituooo 
of higher educatioa subject to the Act 
shall malie available to studeats and 
potentiaJ students, upon request, and to 
the public, the information contained in 
the report The mstitutian shall infonn 
all students of their nght to request that 
information. The Act reqiuires that each 
uisLitutioD make available its first report 
not liter than October l. ITOtt. Theee 
statutory provisions aie set forth in 
proposed 668.41(e). 

Each IHE must make its first report 
available by October 1. 1990. The 
Sacretarv believes that October t alao 
should U the deadline for subaequanl 
annual reports, and w«uld bast meat the 
needs of IHEi. students, and potential 
Students. 

The Secretary believee it is 
parhcuiarly important that students, 
potential students, and peraots have 
easv and omely acceea to the 
mfonnatioD in this report. How should 
an 1H£ give notice to each of tbaa a 
groups that the report u available? How 
shoiUd the OCE make the mformstion 
accessible to students, potentiai 
sludcDis, and the public? The Secretary 
doot not believe that students or 
poieoLiaJ students should be charged for 
.-opies of the report bui is sensitive to 
tl oossible fir>»nn.il buiden on IHEs 
and requests comments on this aatier 
Also, sh' old an IHE be allowed to 
charve the public for copies of the 
report* 

Executive Order 1Z866 
1 Assessment of Costs and Benefits 

These proposed regulations have been 
reviewed in accordance with Executive 
Order 12866 Under the terms of the 
order the Secretary has assessed the 
potenual costs and beneSts of the 
regulatory action The potential costs 
associated with the propoa^ 
regulations are those resulting from 
statutory requirements. Burdens 
spi'CificalK associated with information 
codcc'.mn requirements are identified 



and explained elaewhere in this 
praambl* under the heading Popeneork 
Beduction Act 1980. 

To assist the Department in 
complying with the apaafic 
requirraents of Execadw Order 12866. 
the Secretary uiviies oommeoi on bow 
the final regnltfioos thould be whuem 
to m inimise pa6mual costs or to 
increase potential benefits resultiDg 
from these proposed leguiaocos 
consistent with the purposes of the 
EADA. 

2. OarUy >/ the RegpiaUooji 

Executive Order 1Z866 reqvdiea each 
agency to wnta raguienoM that era eaey 
to uodeisnmd. 

The Secratary invims cnmmenti OQ 
bow to make theaa nqpilatiaos Maier to 
UDdotstanil. mcbiding answers to 

S uaetioos ns fiJioeariog: (1) Are 

le requirements in the regolaboas 
clearly watad? (2) Oo tha reguladoos 
ooDtaixi tacboical Uema tarothar 
wording that Interfevaawitb tbatr 
danty? (3) Doaa tha format of tbo 
regyilalioos (grouping and oedar of 
secuoDs. usa of headlaga. paragraphing, 
etc.) aid or raduoe tbair clarity? Would 

the reguIatknubaaaatartQundacstand 

if thev wan divided into more (but - 
shorter) eactioQi? (A "eactioB'* la 
preceded by the eymbol "5 " • 

numbered haedmg: lor emmpla. 

$ 668.48 Report on ethietic p roff v m 
partSctpotion ratet and finanahl 
support data.) (4) Is tha deecnptloa of 
the proposed regulation in tha 
"Sup piemen lary Infbnnetlon** aaciion of 
this preamble belpfal hi undetstanding 
the proposed reguliticns? How emh) 
this descripdoD ba more helpful in 
making tha pro p uie d legulitiaQS easier 
to understand? (5) Whet else could the 
Department do to mtka the regulations 

easier to understand? 

A copy of any comments that conoem 
how the De p a itm e u t couW make these 
proposed regulations easier to 
understand should be sent to Stanley M. 
Cohen. Regulxuoos Quality Officer. O.S. 
Department ofEducetion. 600 
Independence Av^aue. S.W (Room 
5121. FB-10), Washmgton. D C. 20202- 
2241 

Regulatory Flexibility Act Certification 
Tbo Secretary certifies that theaa 
proposed regulaiioos would not have a 
significant economic impact on a 
substantial number of small entitles. 
The small enuues that would be 
aiTected by these regulations are small 
coeducational institutions of liigher 
education that participate in Title IV. 
HEA programs and that have 
mtcfcollegiate alhieiic programs. 
However, ^be regulations would not 



have a « gnifirxm ■oooannc unpeex ok 
— rift— ti w eTw a tha 

regulauoos would not Uiipraw cnaacire 
regulatory burdens oc ret^iii* . 
uimeoess^uy Federal supervision. The 
proposed regulaUons would not ImpoM 
any requirements except the statutory 
|n th> EADA^ 

Paperwork Sadsetioa Act of IMO 
Sectioo €68.48 oootalDa iofonnatioa 
collectron requhements. As required by 
the Piperwora Reduction Am of tS80, 
the Depixtmenl oFEducatlon wiB. 
submit a copy of diese sectloas to the 
Office oi Maoagament and Budget 
(0MB) for Ua review. (44 U.S.C 3504(h]) 
EducatioDsi toatitiaiofia that ent 
ublic oc nooprofit institxnioaaa v 
usmeaeoe or othw iorpeofit 
institutioos racy p ai t i opete in the Title 
IV, HEA p i o gi amr IHEs wiD need and 
use tha uUboDatiiMa tequirad by theee 
reguleiiona to awet the dUdosare 
requirements of the EADA. 

Annual public reporting and 
recordkeeping bereWsoontained in tba 
ooUedioQ of Infonutiau pa up need in 
theaa ragoilsiions is be 

18,000 hours. IncUuilng tha time for 
aearching evixiing data souxcaa and 
gathering and mJdntaixinig the data 
needed. 

OrgSLOuations and Individuals 
desiring to aubndl ciuain e ut a on the 
inforraaticn coUacUon reqviraoeata 
thould direct theia to tha OCBoe ^ 
Infonaatloa and Regulatocy Aflairs. 
0MB. Room 3002. New Executive Offoe 
Building. Washington. D.C 20503: 
Attention: Oauel J. Chenok. 

Invitation To Comme/tt 
Interested parsons are Invited to 
submit and recommendatiaas 

regarding these proposed regulations. 

All comments submitted in responsi 
to these proposed regulations will be 
avmlabls for public inspection, during 
and after the cenuoeat pedod, in Roam 
4318. Regional Offios Building 3. 71b 
and D Streets. S.W.. Washington. D.C. 
between the hours of 8 JO ajo. and 4 JO 
p.m, Monday through Fnday of each 
week except Federal holidays. 

Aia< iiinrnt of Educational Impact 
The Secretary particularly requests 
comments on whether the proposed 
4 fvgulaooos in this document would 
require transniission of information. that 
is being gathered by or It available from 
any other agency or authority of 
United Stales. 

UsI of Subjects In 34 CFR Part lU 
Adnunistratlve practice and 
procedure. Colleges and universities. » 
Cmsuiner protection. Ediicaiioo. Grant 
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prognms~«duc«uon. Load program*— 
tductuoo. Repoftiog and racordkeaping 
requirements. Student aid. 

Dated )aouajy », 1995 . 

RkJurd W. RDef, 

Secretary of Education 

iCitalog of Federal Domernc Astisltnca 
Numbers' sa 007 FedereJ Suppiemtoial 
Educational Opponuoirv Cram Pregram: 

84 0J2 FeOerei Stafford Loan Pregnus. 84 032 
Federal PLL'S Program. 84 0)2 Fadani 
Supplemental Loans for Studeots Program. 

84 033 Federal Work-Study Program, 84 038 
Federal Perktcs Loan Program: 84.083 
Federal Pell Cram Program. 84 069 State 
Sruaeot InceoiivaCrant Program. 84 268 
Federal Direct Student Loan Program and 
84 2:2 .National Early Inierv»niioo 
S(..bolar^hip and Panuenbtp -ogram 
Caiaing of Federal DomeMic stiiance 
Number for the Ptesideniial .ccess 
S«.bolarin:p Program bas not been tstrgned ; 

The S«*cret4ry proposes to amend Pan 
hfi0 of T Jtle 34 of the Code of Federal 
Regulations as follows 

PART 664— STUDENT ASSISTANCE 
GENERAL PROVISIONS 

t The authonty citation for Pan 668 
IS reviserl to read as follows. 

Aulhonrv 2OUSC 1085 JO88 1091 
1092. 1094 1099c. 10111141, unlejj 
Otherwise ncied. 

2. Section 668.4 1 is amended by 
revising the beading, removing and 
reserving paragraphs (a) and (b). 
feser\nng paragraphs (c) and (d). and 
adding a new paragraph ie). to read as 
follows 

{868 41 Reporting and disclosure of 
inlormatton. 

tal-ldi Reserved) 

(elUKi) .'\ii institution 'f higher 
education subiect to {nbt 8 shall maae 
jMilahie ’.(i Students and tential 
studen's. upon request . to the 
p.iniit 'he ir.formalion contained m the 
.-ep-'fi des<nbed in {668 48[bl. 

111 ! The instituuon snail inform all 
students of their right to request that 
inf.srnation 

(21 Lacb .nstitutinn shall mako 
avjiiJi,.e .IS first report under 48 
n. I later than CXtofier 1. I'jyfi 



(Authority 20 U.S.C 1092(gK3), (S)l 
3. Saclion 668.46 i$ addad to subpart 
D to read as follows: 

I6M.46 Raport OR atfitatle program 
pordcfpatton ratM and nnarrcM aupport 
data 

(al i4pp/ico6i/;fy. This socuon applies 
to each coeducational institution of 
hi^er education that— 

111 Paniapates tn any Title IV. HE.A 
prognuD; and 

(2) Has an mtercollhgiate athletic 
program. 

(b) Aeporf .fn institution subiect to 
this section shall annually, for the 
inunediately preceding acadecnic year, 
prepare 1 report that contains the 
following infornutiOQ regarding 
intercollegiate athletics: 

( 1 ] The number of male and female 
fuil-lime undergraduates that attended 
the institution. 

(2) A bating of the varsity teams that 
competed m uitercollegiate athletic 
competition and foreacdi team the 
following data 

(tl Tbe total oumber of parUapants, 
hy team, as of the dav of the first 
s^eduled contest for the team. 

(iil Total operating expenses 
attributable to those teams. For the 
purposirs of this section, the term 
"operaung expenses" means 
expenditures on lodging and meals, 
transportation, officials, uniforms and 
equipment. An insutuDoo — 

(A) Also may report those expenses, 
on s per capita basis for each team: and 
JB) May report combined 
expenditures attributable to closely 
related teams — such as track and field or 
swimming and divuig. Those 
combinations must be reported 
sep.vately for men's and womeo's 
teams 

liiii (Al Whether the bead coach was 
male or femaic and whether tha bead 
coach was assigned to that team on a 
full time or part-time basis. 

U31 The institution shall consider 
grailuaic ass.stants and volunteer* who 
si-r\ ctl as hnad coariies to be bead 
I oai nes for ’.he purposes of this report 
iiv i{.-\) The .iuj7Ux*r ol assistant 
ciMi .*u‘s wh.- Aerv male and tbe number 



of assistant coach** who werv for 

aacb team and whether a ptrticuiar 
coach was assignad to that taam on a 
hill'timt or part'tiiiM bans. ' , 

(B) Tbe institutioo shall consider 
graduate assistants and volunteer* who 
Mrved as assistant coaches to be 
assistant coaches for the purposes of 
this report. 

(3) The total amount of money spent 
00 athletically related student aid, . 
including the value of waivers of 
educational expense*, separately for 
men's and women's teams over^L 
{4} Tbe ratio of— 

(il .\'Jiletical!y related studeor aid 
awariied male athletes, to 
(ii) .Athletically related stOL n. 'id 
awarded female athletes 

(5) The total amount of expenditures 
on recruiting, sepante'y for men's and 
women's teams overall 

(6) The total annuel rtr\‘enues 
generated across all men's teams arid 
across all wotgen's teams. An institution 
may also report those revenue* by 
individual team. 

(7Ki) Tbe average annual institutional 
ulary of the bead coaches of men's 
teams, across all offered sports, and the 
average annual institutiooel salary Of 
the bead coaches of women's teams, 
across all ofTcred sports. 

(ii) If a bead coach had 
responsibiliues for more than one team 
and the insti'uuon does not allocate that 
coach's salary by team, the mstltudoo 
shall divide the salary by the number of 
teams for which the coach had 
respODsibdity and allocate the salary 
among thej.cams on e bests consistent 
with The coach's re sponstbt titles for tbe 
different teams. 

(8) Tbe average annual mstitutionel 
salary of tbe assistant coaches of men's 
teams, across all offered sports, and the 
average annual institiitional salary of 
the assistant coaches of women's teams 
across all offered sports. 

(Au’honrv ioL'SC 1092;jytlU2l. (4ll 
IFR :>x 9S-27': FUeO 0 45 ain) 
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106 STAT. 626 



PUBLIC LAW 102-325—JULY 23, 1992 



"(B) The institution will not knowingly contract with or 
employ any individual, agency, or organization that has been, 
or whose officers or employees have been — 

“(i) convicted of, or pled nolo contendere or guilty to, 
a crime involving the acquisition, use, or expenditure of 
funds under this title; or 

“(ii) judicially determined to have committed fraud 
involving funds under this title. 

“(17) The institution will complete surveys conducted as a 
part of the Integrated Postsecondary Education Data System 
(IPEDS) or any other Federal postsecondary insti^tion data 
collection effort, as designated oy the Secretary, in a timely 
manner and to the satisfaction of the Secretary. 

“(18XA) With respect to any institution that offers athletically 

related student aid, the institution will— 

“(i) cause an annual compilation, independently aumt^ 
not less often than every 3 years, to be prepared within 
6 months after the end of its fiscal year, of— 

“(I) the total revenues, and the revenues from foot- 
ball, men’s basketball, women’s basketball, ^ other 
men’s sports combined, and all other womens sports 
combined, derived by the institution from its intercolle- 
giate athletics activities; 

“(II) the total expenses, and the expenses attrib- 
utable to football, men’s basketball, women’s basket- 
ball, all other men’s sports combined and all other 
women’s sports combing, made by the institution for 
its intercollegiate athletics activities; and 
“(III) the total revenues and operating expenses of 
the institution; and 

“(ii) make the reports on such compilations and, where 
allowable by State law, the audits, available for inspection 
by the Secretary and the public. 

“(B) For the purpose of subparagraph (A) — 

“(i) revenues from intercollegiate athletics activities 
allocable to a sport shall include without limitation gate 
receipts, broadcast revenues, appearance guarantees and 
options, concessions and advertising, but revenues such 
ais student activities fees or al umn i contributions not so 
allocable shall be included in the calculation of total reve- 
nues only; and . . , . „ 

“(ii) expenses for intercollegiate atnletics activities alloca- 
ble to a sport shall include without limitation grants-m- 
aid, salaries, travel, equipment, and supplies, but expenses 
sudi as general and administrative overhead not so alloca- 
ble shall be included in the calculation of total expenses 

“(l^^e institution will not impose any penalty, including 
the assessment of late fees, the denial of access to classes, 
libraries, or other institutional facilities, or the requirement 
that the student borrow additional funds, on any student 
because of the student’s inability to meet his or her tm^cial 
obligations to the institution as a result of the delavM disbuMe- 
ment of the proceeds of a loan made imder tms title due 
to compliance with the provisions of this title, or delays attrib- 
utable to the institution. 
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NEWS 

SUBCOMMITTEE ON COMMERCE, CONSUMER PROTECmON 
AND COMPEnTi v’ENESS 

E«cr0«ad CoMMCtoe Co«aincc 
Homc of Rcpracaudwcs 



Cardijs Colling Chairwoman 



FOR IMMEDIATE RELEASE CONTACT: John C White 

June 22, 1993 OooovacGay 

202/226-3160 



COLLINS TO CHAIR GENDER EQUITY HEARING 



Five athletes who went to court to force their universities to provide equitable sports 
programs for women and to comply with Title IX. the federal law that forbids sex 
discrimination in higher education, are scheduled to testify at a hearing Wednesday chaired 
by Congresswoman Cardiss Collins, chairwoman of the Subcommittee on Commerce, 
Consumer Protection, and Competitiveness. 

Collins, who has conducted two previous hearings examining gender equity in 
college athletics, said. "Educators, athletic administrators, and Ia\^ycrs have had their 
chance to tell their side of the story Today we’II hear firsthand just how sex discrimination 
has affected some student athletes." 

The bearing will be held at 10 a.m., Wednesday, June 23, in Rayburn House Building 
Room B35Z 



’■ C..1I rif "a I'avu n'lCCpH tiv 





FOR IMMEDIATIE RELEASE 
JUNE 23. 1993 



Nation.^ WOMEN'S Law Center 



CONTACT: SHARON FISCHMAN 

202-328-5160 




The battle to ov’crcomc scx-discriminaiion in college athletics has been a long and 
fnistrating uphill climb. Although Title DC was enacted twenty-one years ago. recent studies clearly 
show that the problems of scx-tSscrimination in athletics are ^1 prevalent today in colleges and 
univenitics across the United Sutes. 

According to the N.C. A. A., for example, women make up only 30 percent of all college 
athletes, receive only 20% of the monies allocated to college spx>ns programs and ^ given fe^r 
than one in three of the tens of millions of dollars which are spent yearly on acetic scholarships. 

In 1993, young women who ask for nothing more than simple fairness, arc still forced to turn to 
the courts to vindicate their rights. It is deplorable that the higlter education community, including 
their powe^ul tcprcscntalive organizations such as the N.C. A. A., have refused, to date, to 
exercise badly needed leadership to actively and effectively address the issue of sexual 
discrimination in sports. 

These young women who app^ here today are truly the front line troops in the fight for 
equality. They deserve the highest praise for their courage and dedication in their efforts to ensure 
that their younger sisters -- and all of our daughters -- will not face the same arbiti^ and 
discriminatory barriers that have prevented them from developing their full potential. By tatog 
their claims to the courts and by refusing to be intimidated by hostile university administrations, 
these women have successfully created the precedents which will finally end the pervasive and 
persistent problem of sex-discrimination in college athletics. 

It has been my deep pleasure to be associated with these women and this effort Beginning 
with the representation of Rollin Haffcr and her fellow class members in the Temple litigation, 
continuing by providing guidance to many dozens of students, coaches, parents ^d oth» 
concemra persons over the years, and now. through the represcntaiion of the plaintilTs in the 
pending cases against Colorado State University and the University of Texas at Austin. I have been 
privileged to offer them advice, counsel and legal icprcscnuiion. 

I commend today's witnesses for the actions they, and the plaintiffs in other lawsuits who 
could not be here, have taken to turn the promise of Title DC into a reality. 



The National Women's Law Center is a non-profit organization that has been working 
since 1972 to advance and protect women legal rights. The Center foci^ on major policy areas of 
importance to women and their families including employment, education, reproductive rights and 
health, family support and income security, with special acemion given to the concerns of low- 
income wooaeti. 
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Mj\ i” 

^ .'huicsmimi: huvk Mvlscoii 
I mict^ Si ii.-s 1 Kmisw I R».pfv''wniM:t\ .V 
I .*nLV.*'i)i lUniNc 1 XJivc Uiiiidjn^ 

V\ .ivlisiimoii. DC .‘iiM ^ 

I <‘''finioii> Suhniifteil toi Subctiinniittei' on Pjivi- S t-cotidai % I' liucation, I I'aiiitn”. ami l.ifeUm« 
1 varnini; und<T (Iu‘ ( oiiiniitt(.c foi KiunoniK ami Ktlucafional Opptn’tuiiitiv''. 



tiic Studi;nt iiojul MumIkij >M llu- ikvad m t anti - I IntcualltL'iatc V.hictic- ami 
P'.- kLiii I I iidwraKidii.iic \I r)uh Siadcnt-.MhkiL \J-. isvt\ < .-.maL I kvi sliaiml\ alHuii Tiik 
1\ aiui vollc^ialc alhlfti. «.kpa5linuii ^''inpliaiKc 

I licliwNt nn jvi '-iv.tiNc K imujUv -m l ;p.i.ciru I.' m\ and pis'k-ss: ‘ii.il wink- 

.tUv.ikkii>; iIk I iii-viMl'. ai MicIii^^mh I will waiiniKiil on Kli.iH . I Mi^liic.iMk Iwliun'Iwo \ ai'-ii\ 

U.lllls 

I uas c\pa>td la data piavidcd In llit l iil\ci.NSt\ al'Miclii^an \llik'lic Dcpanincill a> well as 
inlann.ilton pt.'\uk-d In \nn Cn'adin.in .l:inv>. IXesivknl o\ llu- ( -)lkye Swimming (\»;nhav 
Xs'-owtalion td AmetuM and Sp.^kc'-peiNori toi iht- Sainmal Sp-^il.s ( oalitK»n and In Dale Anderson. 

I K k->v>r ol l^iw. Miwhigun Sl.ite I m\ersilN ! tl^o ie\ K\^ed llie rceoiuniciidatioiw di». Iksiid in 
( ontiol's C lender I *.|uitv ( 'onimitte-e. 

I iiiNcfNities must .-.eek U> increase kinale opperloiiit\ in .ithielu*s \\lwre I'emak uikresl and abi!tt\ 
exist, eoicsistent with the ev>ngrcssional intent expressed in lille [\ ot the 1 dikational .•\niendnicnts or 
1 - I lie K,reatioii ol tlie^e opjv'rt unities shoukl include kotli iIk ele\alk^ii additional enicr*iini’ 
women's sports to varsitx status and etieouraged participation on existent w<Mn».n > teams 

1 imersities must do c\er\thniii in theie power to mamtam all the cunent men's sports as thev arc 
lodcix The deletion ot mens sports a negaine response tv> gender et^uilN U'- il does not merease 
optv^rtiinities or s^ holarships tor Wvimcn's athlcties I 'urthcmtore. inip^^sing squad limits on male 
aihlctie learns must also be eiassilled as a negative response to gender eijuitv. Reelueing llie number 
partieipatits on a male team docs not increase opp^irtunities or fkholarships for women's atlilcties. rhi> 
kind ol action should necessaril\ result in euiting walk-ons trom Uie rosters of male tuuiis. seriousb 
redueingtbe opportunities for males to participate in athletics 

.VUiletic departiuenls reah/.e non-iceruited athletes ate otleii among the lop eoiitribuiors to the 
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I jjradiutlioii Thcv arc alv» .'lien aiU'Mig iIk lop nlitlc ciux-lkd »n 

ihc I iiivctMtN 1 0 cut ihctKj nmlc^ li«Mn athlctu in the name v^^ kJicnaci v^juitv uoiilJ al>o 

iiciuraic imvoirr.muJ rcscntmcnl aiiiony male athivleVluv^aiJ vm. - men's pi.*i^jins. 

1 umKi'-l.-iiel there vmII be riruuwial iinpluaiions to Uk teahu ol ycntlcr cijialv. hul ! reeommeiul lhal 
univc!sitiv> tidlioiuvtJc eontinuc to add w^-men's prokiiam^ and >vh<.'la«ship> past that level in order U- 
inerca>c t'cm.dc opp*»rtuniiy where female interest and alvhty c\i<l I aK.'* reeommetul univerMties 
eiuoi.r.ige the liilfillmcnl of empty partieipalon slob on <ill vvom^ns learns and ujt inantLile stjii.id 
liiniis on mcnV sports or consider the c!imin.uion of am men's sp^-r^.s 

I hank \ ^ni loi \ourlune and consideration to Ihi' tnalivt 

SMiecrel) 

C hristopher .^*n \ cl'ci 
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